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Abstract

To trace the article 6 and 7 of ICCPR (Internatiddavenant on Civil and Political
Rights) concerning Right to life implement in thiénanal justice practice and the
trend of Taiwanese criminal procedure, the conoéfRight to life” and the practical
cases made by Taiwan Supreme Court (TSC) duringakgfive years (2009-2014)
will be examined in this paper. Through the exarndmaof TSC’s judgments towards
some significant issues, such as right to lifeckrt), capital punishment, “the most
serious crimes”, procedural guarantees, etc.,ah@fing facts are discovered.

First, to show the application of the Conventio8Clalways cite the Article of the
ICCPR in the TSC criminal judgments, but thereadurther specific standards and
interpretation when dealing with individual casésd in some cases, there is some
misunderstanding of the interpretation in ICCPR:ddel, the different opinions from
separate courts in TSC are often against each. étherresult, the predictability of
sentence and people’s rights are sacrificed.

Therefore, not only the violation of the ICCPR nmanal judgment is increasing,
but TSC also has to face the profound distrushefpeople. As a solution, the author
gives his point of view: It is particularly necesséor TSC to reconsider its long-term
neglect of the correct interpretation in ICCPR,eesqlly in the human rights
standards of death penalty and related cases.@&gs$alreduce these negative impacts,
a system inside TSC, which can standardize thewtlyrinconsistent views of its
separate courts, must soon be accurately estadlishthe legislative authority.

Keywords: Death penalty; Right to life; International Coaan on Civil and Political
Rights(ICCPR); Torture and cruelty; Death penalgl arguments; The
application of the Convention; The most seriouses; Procedural
guarantees
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préparatoires > JyZE R UEARIRETE LK 31~ 32 FRAEFTHE R Z MR R Al -
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" SeeDOMINIC MCGOLDRICK, THE HUMAN RIGHTS COMMITTEE: ITS ROLE IN THE DEVELOPMENT OF
THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS 204 (1991). 5 /42 R I8kt &
B MEETS =4 B B IR R AL - ( \HEEBZEET 2 N4E) > 494k -
http://lwww.ohchr.org/EN/HRBodies/CCPR/Pages/CCPRLaspx ( #1735 H : 2014/6/22) -
SAMIEBIE T ()EREARTELRE (A2HTHFELRE) AR Ao M
M2 (ER LR R/ A2 NFORRAN > SREV T AL ERES 6 P2 F2¢
LI RFIRF I IERFFEFARLHR2ZALEELAR c(INDER LA B AFREFER
B e

) SeeSARAH JOSEPH &MELISSACASTAN, THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL
RIGHTS: CASES,MATERIALS, AND COMMENTARY 52 (3rd ed. 2013)

NS T (I)E R €7@ F AR - At ih- AP Ma () EHLR LA M
BFZE B oREIEa AR AR 2 2482 k2 RA -

Y (B TERTE) R (EoEERES) (B HERES) 1N 19764£ 3 H 23 HAIE -
BT AL RBUGHE 2R E 2 I ERORE Ry - CEEESRES ) 7Y 19914 7 A 11 HiflE -
HEHY R BEEERSEH] -

12 SeeB KUMAR, HUMAN RIGHTS IN GLOBAL AGE 118-119 (2011).
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$oT R RS B2 g

S —J51H > AASOARTHIFTREI A f2 18 5 2 AR - Ak RELARES
HE 4t 40 (549,254 (The Vienna Convention on the Law of Treaties of 4965
TR NLEITIRRE KB TR ERIE R AL AN 4TSS 31~ 326%™

A AIRETE NGB 3L T L xR d * FRE T T2 X ARIEY
iﬁmiﬁaﬁiﬁii#i%’%iﬁﬁioZ#ﬂﬁﬁqag,rfe%
thild e BT AR AN 2t TR IR 2.1 2 FRT TS B E G T

W OB o (BRI RE G — BB R - (A - VB EEE) > 20134E 5 F » H 189-

B RiERE 30 H 118-119

% The Vienna Convention on the Law of Treaties d§94831: “General rule of interpretation

1. Atreaty shall be interpreted in good faith at@rdance with the ordinary meaning to be givethéo
terms of the treaty in their context and in théxigf its object and purpose.

2. The context for the purpose of the interpretatiba treaty shall comprise, in addition to the te
including its preamble and annexes:

(a) any agreement relating to the treaty which made between all the parties in connection with the
conclusion of the treaty;

(b) any instrument which was made by one or morégain connection with the conclusion of the
treaty and accepted by the other parties as amment related to the treaty.

3. There shall be taken into account, together thighcontext:

(a) any subsequent agreement between the pargasineg the interpretation of the treaty or the
application of its provisions;

(b) any subsequent practice in the applicatiomeftteaty which establishes the agreement of the
parties regarding its interpretation;

(c) any relevant rules of international law appbieain the relations between the parties.

4. A special meaning shall be given to a termis istablished that the parties so intended.

7 1d. §32: “Supplementary means of interpretation

Recourse may be had to supplementary means opiatation, including the preparatory work of the

treaty and the circumstances of its conclusiomyrder to confirm the meaning resulting from the

application of article 31, or to determine the megrwhen the interpretation according to article 31

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurdmmeasonable.”
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HE AL fEFERE  HRC 784 7 Alberta Union v. Canadal18/1982)
— R N LR R . P REIR R R R - HE R NG R B G4
WANGELTENLIPETHE Y - 421280 (General rule of interpretation i
R 4 AN IRE A A IFRRE T ANV » R E5E 31 - 32 RAVAERE T i Aam » TE
Z O] LUE— D B IE - SEMANGRATEALIEE 31 - 32 (RN ERENT A KIHGFTIER)
2 ORI

RIGERFy - HRCFERIY—REMERE R Br T 2 ST R BB e I R
R BERT A R AN S ALIMRA SRS - ICCPRASELLH &
REENEIUMS > ELER 0 7E HRC 288 —EATEH kAT GC R4 &IEIFTEY
bR R BEEIFMENEHE  MOKEHAGARGE G ageE B8 1
FElmEF > AR GC WN S WA 2 ER G 2 &antEE R > £
B e N ER A EE A RIRT % SRR Rt R T AR E VB 2L
fiEREEAE" > UL - {F HRC EL4X I ELIER AR REN I T - (e — (e B
NRIFERETTER  BERSCEANZE B HRCIVHERER - RAECLRE
ARG ERYE 22 R & > MIEEBNMETANIRETE LIS 31 - 2REHEAIZ
—TEHAN A Wt EsR > & B s HRC it Ak i L fy e B e feens
RE B AR BIE AR A  RET AR S FBm N A Ry e B ithaefe
ERFEEEAVE » INEE S B T DB M AR N QIR R 2 MR > B ANAE
Roger Judge v. Canada829/1998 ~Z=*'tf » HRC ik & = AKIIENE i chit &

18 SeeHRC,J. B. et al. v. Canadd 18/1982, §6.3: “In interpreting the scope of &&t22, the
Committee has given attention to the 'ordinary megmf each element of the article in its contemxd
in the light of its object and purpose (articleddthe Vienna Convention on the Law of Treatie$)e T
Committee has also had recourse to supplementaamsre interpretation (article 32 of the Vienna
Convention on the Law of Treaties) and perusedrtheux préparatoiresf the Covenant on Civil
and Political Rights...Thus the Committee cannot dedtom the travaux préparatoires that the
drafters of the Covenant on Civil d Political Riglmtended to guarantee the right to strike.”

19 SeeMANFRED NOowAK, U.N. GOVENANT ON CIVIL AND POLITICAL RIGHTS CCPR @MMENTARY,
873-874 (2nd ed. 2005).

20 SeeJosEPH& CASTAN, supranote 9, at 54.

1 SeeHRC,Roger Judge v. Canad829/1998, §10.3: “The Committee considers thatGbvenant
should be interpreted as a living instrument amdriphts protected under it should be applied in
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TEEPE ARE AL RERL T B H INE 0 B4 HRC Y 19894FEFT{EHYEE 18 5%
GC%E 6~ 7 8L TR ABUALIII AL T I (discrimination) —3& 77 LUE >
EAREE CER—UEREREHREEAL) 20 Ok —UF AR A
&)) I It— ARG THEEINE S - AHEIRGE T RMEE - A HRCEE At —E %%

context and in the light of present—day conditidns.
2 TR IR AT 1034EE & FFEE 9005k KL (2014/03/26 » IREHZE MG IFET
NHEAKIHLE » WS I AIOR TB—BaE i e g 28 ha b - 4l 4 | o R
RS AFZ2HANEMEZERARIEL  BFLE 2R ENEEE R ER IR A
(ZHRBTF 2/amr) FIL Al g 0 & 0 B & 4 2 g 5 BISERIARARR: K LA E Bt
FEBIVEZR (G -
2 PRERHE » (2012 4EFIERZFE A EEIRE ¢ (EEIE AEALINBLA LB &) - (BT S
RELEERwHE) » 426851 - 20134 11 7 » H 1070 Rl —42AYE - MRERmEZATE Y2 A
"B B BT FE A S AR AR - SRR IEEORE E - FE A R SE IR A E A
B FEOIRERRITRE - MRERHE - (BENEA R A IR S s — WIEPR A R E BT
ERHETY G ) (GEEEREE) » 2478] > 20145 H 1 H - H 110-
4 bRERHE - (FIEERRRAL (1)) THE > 20134E9 A » H 26°
% SeeHRC,J. B. et al. v. Canadd 18/1982, §6.4: “The conclusions to be drawn fromdrafting
history are corroborated by a comparative anabyfsike International Covenant on Civil and Politica
Rights of the International Covenant on Economagi& and Cultural Rights, Article 8, paragraph 1
(d), of the International Covenant on Economic,i@icand Cultural Rights recognizes the right to
strike, in addition to the right of everyone torfoand join trade unions for the promotion and
protection of his economic and social interestsreghy making it clear that the right to strike aainioe
considered as implicit component of the right torfand join trade unions. Consequently, the faat th
the International Covenant on Civil and Politicadjis does not similarly provide expressly for the
right to strike in article 22, paragraph 1, sholst this right is not included in the scope of tuiticle,
while it enjoys protection under the procedures meghanisms of the International Covenant on
Economic, Social and Cultural rights subject toghecific restrictions mentioned article 8 of that
instrument.”
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27 SeeJosEPH& CASTAN, supranote 9, at 503
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® ICCPR 86:“

1. Every human being has the inherent right to Tifés right shall be protected by law. No one khal
arbitrarily deprived of his life.

2. In countries which have not abolished the dpatialty, sentence of death may be imposed only for
the most serious crimes in accordance with theiteferce at the time of the commission of the
crime and not contrary to the provisions of thespré Covenant and to the Convention on the
Prevention and Punishment of the Crime of Genodities penalty can only be carried out pursuant
to a final judgment rendered by a competent court.

3. When deprivation of life constitutes the crinfegenocide, it is understood that nothing in thiscée
shall authorize any State Party to the present @awveto derogate in any way from any obligation
assumed under the provisions of the ConventiomerPtevention and Punishment of the Crime of
Genaocide.

4. Anyone sentenced to death shall have the rigbé¢k pardon or commutation of the sentence.
Amnesty, pardon or commutation of the sentenceeaffdmay be granted in all cases.

5. Sentence of death shall not be imposed for aricoenmitted by persons below eighteen years of age
and shall not be carried out on pregnant womeNoghing in this article shall be invoked to delay o
to prevent the abolition of capital punishment by &tate Party to the present Covenant.”
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° ICCPR §7: “No one shall be subjected to torturéoarruel, inhuman or degrading treatment or
punishment. In particular, no one shall be subgketighout his free consent to medical or scientific
experimentation.”

19 SeeHRC, GC No.6.

DRI & B IR SEI A A R A B (7 1k R0 A5% 3 A BEIEA4Y) (Convention on the
Prevention and Punishment of the Crime of Genocidé A {E I B ZEsTimmfiE - A — L5 E 5
Hon B - BN RS 215 1L R R 4RE B S AMRERFIEE S 2 T =V E TR OREE - IR B &k
B HGEREK - SeeMANFRED Nowak, U.N. COVENANT ON CivIL AND PoLITICAL RIGHTS CCPR
COMMENTARY, 107-108 (2nd ed. 2005).
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N ETERERRIEMIAY = 2 S rtin i IR 2 9 % = 1 2 # X LF (Second
Optional Protocol to the International Covenan@iwil and Political Rights, aiming
at the abolition of the death penaltyll 59 ZEE i\ ~ 26 ZER7 ¥ ~ 48 ZEEFEME 45 5. »
S YN 1989£E 12 F 15 H%E 4411287 #imits 11> 19914 7 H 11 H A% -
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2 SeeHRC, GC No.14.
¥ SeeHRC, GC No.32.
4 Second Optional Protocol to the International Gare on Civil and Political Rights, aiming at the
abolition of the death penalty 81: “

1. No one within the jurisdiction of a State Padythe present Protocol shall be executed.
2. Each State Party shall take all necessary messoiiabolish the death penalty within its
jurisdiction.”
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Z£ (Protocol No. 13 to the Convention for the Protettid Human Rights and
Fundamental Freedoms, concerning the abolitioheftleath penalty in all
circumstances ifi/ VECRALEZL R ENVALE] - B/OWEMUAE TS 6 ShlE=
( Protocol No. 6 to the Convention for the Proetof Human Rights and
Fundamental Freedoms concerning the Abolition efieath PenaltyZgfs: " - % p&
B ZEEH) S AR 6 SRRE EHY/ VBIEIR - SR T AR
TFPEMIER - A A FTRE R EEN  SfE iR 4 (BT E T B8 1
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15 Second Optional Protocol to the International Gare on Civil and Political Rights, aiming at the

abolition of the death penalty §6: “

1. The provisions of the present Protocol shallyapp additional provisions to the Covenant.

2. Without prejudice to the possibility of a ressign under article 2 of the present Protocol rigkt
guaranteed in article 1, paragraph 1, of the ptedRmtocol shall not be subject to any derogation
under article 4 of the Covenant.”

% Rome Statute of the International Criminal Cout¥ 8 Applicable penalties

1. Subject to article 110, the Court may imposeaifrtbe following penalties on a person convictéd o
a crime referred to in article 5 of this Statute:

(a) Imprisonment for a specified number of yeansiclv may not exceed a maximum of 30 years; or
(b) A term of life imprisonment when justified blyet extreme gravity of the crime and the individual
circumstances of the convicted person.

2. In addition to imprisonment, the Court may order
(a) A fine under the criteria provided for in thel&s of Procedure and Evidence;

(b) A forfeiture of proceeds, property and assetéved directly or indirectly.”

VOBEEEE » (EAEBLEEER LI — BONEE S SR ) (BUATAEESFR) 0 928 > 20064F 8

H » H 51; Helmut Satzge% ~ £ :M5E (2014) - (EEFEHAEBONITE) - H 298> &6 @ Tl -

8 WILLIAM A. SCHABAS, THE ABOLITION OF THE DEATH PENALTY IN INTERNATIONAL LAW 1 (3rd ed.

2002)

9 American Convention on Human Rights §4: Right ife L

1. Every person has the right to have his life @etgd. This right shall be protected by law and, in
general, from the moment of conception. No onel &fwhrbitrarily deprived of his life.

2. In countries that have not abolished the deattalty, it may be imposed only for the most serious
crimes and pursuant to a final judgment rendered bympetent court and in accordance with a law
establishing such punishment, enacted prior tatmemission of the crime. The application of such
punishment shall not be extended to crimes to witidhes not presently apply.

3. The death penalty shall not be reestablishathites that have abolished it.
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4. In no case shall capital punishment be inflidtedolitical offenses or related common crimes.

5. Capital punishment shall not be imposed uposgrer who, at the time the crime was committed,
were under 18 years of age or over 70 years ofrageshall it be applied to pregnant women.

6. Every person condemned to death shall haveagheto apply for amnesty, pardon, or commutation

of sentence, which may be granted in all casesit&agunishment shall not be imposed while such a

petition is pending decision by the competent aitho
20 SeeJosePH& CASTAN, supranote 4, at 167.
1 SeeHRC, GC No. 6, §3.
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%2 SeeHRC, Pratt and Morgan v. Jamaic&210/1986 and 225/1987, §15.
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ZIRER R - ERVEE AR 2 EER - By Schedko v. Belarus886/1999
Z°"rfr » Schedkot: 3 BelarusE ARG = BRSSO A RS  BRS
SEAE_EIME 200 T S 0SS T A e B ERTE R T
BRI, » MEEEFUE IR Y SR - RIER TALYE 1416 - EMER T
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> SeeHRC, GC No 32, §59.

*® SeeHRC, GC No. 32, §19.

27 SeeHRC, Schedko v. Belaryu886/1999, §9.3: “The Committee has noted thealstfallegations
that the courts did not have clear, convincing amambiguous evidence, proving her son's guilt ef th
murders, and that the President of the Supremet @mored the testimony of her son's co-defendant
given after the trial and refused to include evigewhich could have mitigated her son's guilthe t
author's opinion, this shows conclusively thatdbart had a preordained attitude as far as hes son'
guilt was concerned, and displays the lack of imael@ence and impartiality of the courts, in violatio
of articles 6 and 14 of the Covenant. These allegsttherefore challenge the evaluation of facts an
evidence by the State party's couftse Committee recalls that it is generally for thecourts of

States parties to the Covenant to review facts arelidence in a particular case, unless it can be
shown that the evaluation of evidence was clearlylgitrary or amounted to a denial of justice, or
that the court otherwise violated its obligation ofindependence and impartiality The information
before the Committee does not provide substantidtioa claim that the decisions of the Minsk
Regional Court and the Supreme Court suffered saoh defects, even for purposes of admissibility.
This part of the communication is accordingly inassible pursuant to article 2 of the Optional
Protocol.”

.._
=t

52



TR A ZIER -

546 > 17~ Deolall v. Guyana( 912/2000 ZEf » HRCELEE 2 F ~ J&1r
YR BS ¥ Ry iR A - Deolall v. Guyana—2£°°1 » Deolall 7 ] 2 JH3K -
HEMBHEE T TR A TN C 2 51 N E 2 FHEE > &8 3 18
4 HEERL S EEARE IR 2 1% T A B M S E EER IS DL R i s AR \ETEﬁEAﬁU
KaEttmEERIE G A BB » e S NG R L & HIRSE - 2800 > 0k
BAARSHEERE > 5 —J5 A T8 | Ao ERK e 2 fai%aa) o A
H AR < SAEIIEAE B 517 E A SIS R EENIEE  tRIEE L
BN JILEA DB S 2 2N IEEHIFERIERTES > IR T A4
1A VIR B - EMER T AKE 6 ffF 2TH ZHUE -

Yo ERMREFRR 2XN% 14iE% 378

\:5

AR LAGRE 3TAME " 27T i@ AL - B2y TR 2T

P E MR 2R (-) x%“ﬁl}ﬁrﬁ'@i\ FEooFwmt e 2 k4 S (2)
BA L2 @ER2 QY g 755%%? BHFE2 f#*i‘ﬁﬁ (=) TG

PR () Pl F o0 A ARA B HEERREC S ANE R
FREA R MG B BRI G GG S R S Hdp LR AREA
YR L RFTAPYFLEL S (T) PR AFRFFEEEL > T EF R

Peleg H2E A AU S BA R SERT Nt (2) dod oER A i @ F 2

AT 2T 0 BARE AAEFREZ L () 2 EREAAL p BRRE e
BERIATER A S SRl B (PR E PRI Z ARE

— ~ BREREM T e R AER

gk F @ 2 = & (preparation of the defenge” #57 » BIIAKYSE 14555 3
THER 2 5K BUE » HRC i —fe MR R R0 » 55 14058 3THES 2 B Em S
WA RS IR TR EEAT] ( adequate time and facilitiesf Ay E 5 WU H C

% SeeHRC,Deolall v. Guyana912/2000, §5.1: “5.1 The author claims that Meolll was ill-treated
during interrogations by police officers and fordedign a confession statement, a claim thatsaise
issues under article 14, paragraphs 1 and 3 (gagdiule 6, of the Covenant. The Committee refers t
its previous jurisprudence that the wording, incéetl4, paragraph 3 (g), that no one shall "be
compelled to testify against himself or confesdtgunust be understood in terms of the absence of
any direct or indirect physical or psychologicatomon from the investigating authorities on the
accused with a view to obtaining a confession df,cand that it is implicit in this principle thahe
prosecution prove that the confession was madeouittiuress (3). In the current case, the Committee
notes that the testimony of 3 doctors at the ttied{ Mr. Deolall displayed injuries, as outlined i
paragraph 2.2 above, as well as Mr. Deolall's otatement, would prima facie support the allegation
that such ill-treatment indeed occurred duringgbkce interrogations, prior to his signing of the
confession statement. In its instructions to thergs the court clearly stated that if the jurararfid that
Mr. Deolall was beaten by the police prior to giyihis confession, even though it was a slight bgati
they could not attach any weight to that stateraedtwould need to acquit the defendant. However,
the Court did not instruct the jurors that they Vdomeed to be convinced that the prosecution had
managed to prove that the confession was volufitary.
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Hi + 2400 Little v. Jamaica( 283/1988 Z=%f » Little A ATHIER 30 4748 2 1%
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» seeHRC, GC No. 32, §32.

% seeHRC, GC No. 32, §§33-34.

31 SeeHRC, Reid v. Jamaica355/1989, §12: “Committee considered the comnatitin and decided,
on 22 October 1993, to request the State partgrianeent on the author's claim that he only met his
legal aid attorney 10 minutes before the starhefttial and to clarify how the right toadequatedi
and facilities for the preparation of the defenses \guaranteed to the author, as provided in atit)e
paragraph 3(b), of the Covenant.”

32 SeeHRC, Little v. Jamaica283/1988, §8.3: “ The right of an accused petsdmve adequate time
and facilities for the preparation of his defersam important element of the guarantee of arfair t
and a corollary of the principle of equality of anin cases in which a capital sentence may be
pronounced, it is axiomatic that sufficient timeshbe granted to the accused and his counsel to
prepare the defence for the trial; this requirenagies to all the stages of the judicial procegsli
The determination of what constitutes "adequate tine" requires an assessment of the individual
circumstances of each case. In the instant caseidgtuncontested that the author did not have
more than half an hour for consultation with counséprior to the trial and approximately the
same amount of time for consultation during the tral; it is further unchallenged that he was
unable to consult with counsel prior to and duringthe appeal, and that he was unable to instruct
his representative for the appeal ; see also Smith v. Jamaj@82/1988.
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gt HRC 2 AHREEREFRZEH] > A Lubuto v. Zambia 390/1990 Z&*H » Lubuto
E1¢ 19804 2 H# il i B 2 fe =AWy 19884 2 Ak e B [aH Eaf HIRIAE T
FEEL 8 AFMYAE o BI(E ZambiaTiRIL /R H BB AEE - B AMEBEEEL
FHHEIE - 2R HRC TR B IL B E 2 IR B S IR B 2 NEERY - 5B
Pratt and Morgan v. Jamaic4210/1986 and 225/19872&>%1 » HRC HIFZE R %
ZE LR RITE T 45{@ H - (HItk Jamaicg® &z 7 AKTE 7 RIS 141555 3
TEE 3E S HEY

R » WA EETA—FIRBEH R EHLE - HRCEIEZ > - 41 HRC
Stephens v. JamaiceB73/1989 ZE it » 75 LM 4 ] B A M 5 B A e
2 JRRE BIEALTES 14655 3TEE 3 50 E 2 iE R S U Kelly v. Zambia
(253/1987 2% » BERECIBHTIFIERING T 1848 F - Kelly DU By

% SeeHRC, GC No. 32, §35.

3% SeeHRC, Lubuto v. Zambia390/1990, §7.3: “ The Committee has noted thee$tarty's
explanations concerning the delay in the trial pestings against the author. The Committee
acknowledges the difficult economic situation of Btate party, but wishes to emphasize that thsrig
set forth in the Covenant constitute minimum stadslavhich all States parties have agreed to observe
Article 14, paragraph 3(c), states that all accigd®dl be entitled to be tried without delay, ahnid t
requirement applies equally to the right of revigiweonviction and sentence guaranteed by article 14
paragraph 5The Committee considers that the period of eight y@s between the author's arrest

in February 1980 and the final decision of the Summe Court, dismissing his appeal, in February
1988, is incompatible with the requirements of artile 14, paragraph 3(cy’

% IR 2R » B T Lubuto 4 > ERETEALIEI 2 HRC A2 EIER (T 4L LA
BRI RS O B FH R A RPN QYI R » B240 Lantsova v. Russian FederatiGr63/1997) & 4444 5

¥ F R A BUR EE S ZE b R (R 5 A rTREIR PR 5540 Sextus v. Trinidad andTobago
(818/1998¥=F1 Mukunto v. Zambi§768/1997¥= » JR[EZ 5 - Seealso JOSEPH& CASTAN, supranote
4, at 49.

% SeeHRC, Pratt and Morgan v. Jamai¢210/1986 and 225/1987, §§14-15.

3 4 o AZE S > By Prattfl Morgan# gl s E SR H) - BAEM PR ERI I TIEIBERE 2

il {£H 45 A B AT R TIEM - It - HRCH5H! » ISEMEMFH - SigIBI & A fis
SPAIEZE HIFTEOREY—UIPRIERISR MRS » sz - HRC A MRS LN E R ALY

6 ftk » 2R HRCASEE BT IR ALTRE ZIENL T » A TEHIERSEM] - T T LLRIH]

3 SeeHRC, Stephens v. Jamaica73/1989, §9.85ee also Brown v. Jamai¢@75/1997),Jessop V.

New Zealand1758/2008).

3 SeeHRC, Kelly v. Zambia253/1987, §5.11: “With respect to the claim ofidue delay" in the
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HIRBl o 28T - B —iEERE AN B IR ERER N 2R - fEERFEHF - HIRE
EEEAREEET WS ERME K EREE A Rl E s N
1T E A SR E R AlEUAR B & H ORI - BV ARE S 2 EEN
o NAE 2 e i R AN <2 2y AN © 281 @ SR B R B OB RHE A A
PR DEARERE LE RN EHT - N4 S AFZE P N IFESS -
I BRATE S B e A I AR L AT SeA P imkE A B e BECE
FRAFER]

(=) faERERIAERED

E= HIR vk Rk 22 2 /A (right to legal aid for defendants with
insufficient means to pay /N4V55 14 755 3 IRES 4 SR IRfEM S ARl A& A

proceedings against the author, two issues arfgeatlithor contends that his right, under article 14
paragraph 3 (c), to be tried without "undue delag’ violated because almost 18 months elapsed
between his arrest and the opening of the Wiédile the Committee reaffirms, as it did in its
general comment on article 14, that all stages ofi¢ judicial proceedings should take place
without undue delay, it cannot conclude that a laps of a year and a half between the arrest and
the start of the trial constituted "undue delay", as there is no suggestion that pre-trial
investigations could have been concluded earliery that the author complained in this respect to
the authorities.”

% SeeHRC, GC No. 32, §36-38.
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RESTEF A4 A 7~ 2% 2| | b FR R 2 HIALE LMEE 3TES 44 51
Fekt o AP Epedd HFEnRE L Fan ASF EaRE L 0 R L

13 FIRFIAERL T #H AL 6 155 2 T 3R -

FTOM Z BBV R A AT [lfEME - & =17ER ]z (inthe interest of justice 2
FE - NS S A EED > Bl SE ML R & A TR Bt 2 2 PR - Bhif
ERSEINZ e I RREREA PRI Z B 7 > HRC —E LR & B -

1 Reid v. Jamaica 355/1989 21 » HRC A NI HERSERI ASSH
FEEER BHHIRER] - TSR = E 90T > HE20E R BIRE S R
2R B SR s T-EBIG - B ENA S M HE B s A 2 R - 20
TEfkEE N 2 B R GRS I A R S (5 HE R B By
%> %7 - 407 Robinson v. Jamaic223/1987) Z&*d » HRC L5 » AFT
BN  FIERR T & S N AR L W RS EW - Mifehh = B
IR T2 B H] ~ BRI AT - REEZERT @ IIVEEALYSE 1416
B 1IENPEH RS 3TEE 4 50HE -

T A ERE AT Bl A P RE s - B SRR A AR AR - T

F—TH > ek ANy B AP ATfe B o AISER% R A > SRR B &%
% > I HERRRT 2 7 B ] ERGAEI 5 - B4y Campbell v. Jamaica( 258/1987) %

“1 SeeHRC,Mbenge v. Zairel6/1977, §17: “Daniel Monguya Mbenge also allegé&seach of article

6 of the Covenant. Paragraph 2 of that article iples/that sentence of death may be imposed only "in

accordance with the law [of the State party] ircéoat the time of the commission of the crime aptd n

contrary to the provisions of the Covenant". Tleiguires that both the substantive and the prockdura
law in the application of which the death penalsvimposed was not contrary to the provisions ef th

Covenant, and also that the death penalty was ietpimsaccordance with that law and therefore in
accordance with the provisions of the Covenant.s8qoently, the failure of the State party to respec
the relevant requirements of article 14(3)lead®éoconclusion that the death sentences pronounced

against the author of the communication were impasmtrary to the provisions of the Covenant, and

therefore in violation of article 6(2).”

2 SeeHRC,Mbenge v. Zairel6/1977, §14.1.

*® SeeHRC,Reid v. Jamaica355/1989, §11.4: *

* SeeHRC, Robinson v. Jamai¢&23/1987 §§10.3-12.
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RIA A B SERIZE A RIERETEA Z & EPE B IMECR 5 A 707 Z Rtk » JRE]]
FRERE DA FREERAN R » B A AT Z B AR sE I VRN S T 2 B &
A MESERIZE 2 B AR ZARTINE e e DARECR e 2 Fkoe
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SRS R B BB E/KCEMEN YA R I EENRES AIILES
TR AN KIS 1415EE 3THER 4 7k 2 28 K2 B f e i - Lkt 17 Price v. Jamaica
(572/1994) ZErh R » 4 REE AT 1 ] B 2 K R S A 5 E
FRENE - HRC R HERHIEFRER S GRERERAE 5 REARE
AR R HERE - S0 R LA EE - N LTMERF A FIw &8 R > stiEtBl

BRI 145 3THSE 4 2 ERHE -

- BYEEERIER
S R e 2 B85y (rights regarding witness attendance and examination
BIALTEE 141655 3THE 52 MHAE - HRC i — i R %R » A4Y5E 14

P28 3 THER 5 AR PRIE M 19t B s g MG sE A WS s A e A EE A
Fe Bt AR N RIS RO T HHRE(FRE - SRR s e s N T R
NIt PriE e A Rl A AR e (R NN Gbe 7 —BaE R ERE A (E R
RSP S5 SR I P i — CRIE R TR » A1 > 130 A PRt — (Rt e 5k

4> SeeHRC, Campbell v. Jamaiga258/1987, §6.6.

4% SeeHRC, Kelly v. Jamaica253/1987, §5.10.

47 SeeHRC, Price v. Jamaica572/1994, §9.2: “While it is not for the Commiéite® question counsel's
professional judgment, the Committee considersithatcapital case, when counsel for the accused
concedes that there is no merit in the appealCthat should ascertain whether counsel has comkulte
with the accused and informed him accordinglye Committee is of the opinion that Mr. Price
should have been informed that his counsel was ngbing to argue any grounds in support of the
appeal so that he could have considered any remaig options open to him. In the circumstances,
the Committee finds that Mr. Price was not effectiely represented on appeal, in violation of
article 14, paragraph 3 (d), of the Covenant

*® SeeHRC, GC No. 32, §39.

%9 See als€Compass v. Jamaic875/1989, §10.3Aouf v. Belgium1010/2001, §9.3imkovich v.
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7 Grant v. Jamaica( 353/1988 Z=°°1 » Grant 2L T BEsEHHE R (ISR
SHFEA  EBHAE RS TS > S AN LU AL H By iR TR - Ad%
so NAEARHE « HRCFRA 9 ZE M - (AN IEE Y TEE iR - A
LI E Ry N 2 B iR BN AL B T A B iZas NINELE 2 EEEE RS
JamaicaE 5 > JamaicaiE [z T NEYER 14{5kE 3THEE S i HRIE -

RN L VeI SECmE

HEA @i p e B 2E4r (freedom from compulsory self-incrimination
EIASYEE 14655 3THEE 7 R E - HRC iR —f M B3R Q45 14
BREE 3 THSE 7 A PRIEA REN 8 E B HEEEEIE - ATE S A K B M SBEE R B
JEFSRE TR 1 (U T B R R B G R A0 B A EH (1 BR A A 2B
fRiETAORIE © DUERCAKISE 7 7S DU E B - B~ RIREZ - BINTA
WNRAMETRA TGRS R ALS 7 RATHUS Z 585 s 1 HEE R385 - (B &R ]
FATEEEBH 488 4 T % R AR 1R AV BS N EC B R B Y3615 - fE s i B0 T - FEH

B R EE BH A Y PR IO Y B R - UL > BES # S PRl 2 B R~ 2REEE (T 91E
7}-/\.,—\—»52

A RZRFHES 2N % 14F % 5%

AL 2 % 3 k2 R 2HE D 2845 (rights of a juvenile accused B[IA%YE 14
%%SEZﬁEﬁHmnaz S R PR AEYE 146855 STEME » LA

Russian Federatiqrii343/2005, §87.2; arledljar and Lavrov v. Estonid532/2006.

0 SeeHRC, Grant v. Jamaica353/1988, §8.5: “The author also contends thav4® unable to secure
the attendance of witnesses on his behalf, inquaati the attendance of his girlfriend, P.D. The
Committee notes from the trial transcript that alo¢hor's attorney did contact the girlfriend, aol,

the second day of the trial, made a request tguthge to have P.D. called to court. The judge then
instructed the police to contact this witness, wdmindicated in paragraph 7.4 above, had no nmeans
attend. The Committee is of the opinion that, i tircumstances, and bearing in mind that this is a
case involving the death penalty, the judge shbaice adjourned the trial and issued a subpoena to
secure the attendance of P.D. in court. FurthernioeeCommittee considers that the police should
have made transportation available to her. To thexent that P.D.'s failure to appear in court was
attributable to the State party's authorities, theCommittee finds that the criminal proceedings
against the author were in violation of article 14paragraphs 1 and 3 (e), of the Covenarit

*1 SeeHRC, GC No. 32, §41.

2 See alsdoreba v. Belarus1390/2005, §7.3:If cases of forced confessions, the burden is oreth
State to prove that statements made by the accushdve been given of their own free willln the
circumstances, and in the absence of sufficientrinétion in the State party’s response about the
measures taken by the authorities to investigatedims made by the author’s son, the Committee
concludes that the facts before it amount to atioh of article 2, paragraph 3, read in conjunrctio
with articles 7 and 14, paragraph 3 (g), of the @mnt.”
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HESME » SLAKYE 145REE S TH 37 "W P R AKIEE 6 R 2B -
#1HRC A Mansaraj et al v. Sierra Leon839, 840, 841/1998%>°¥ 45 4 - Mansaraj
% 12 \WrEREAEHEEISEN% - HRC ¥ [m) Sierra Leones faj# K ¥ HF 7 LA
BHEBITIEN - 1ff Sierra Leone® 514 12 AT LEAITIEN] » HRCELE
B TRR T DI A BEEIAT By > HRC 7 Sierra Leone i e R e B H AR
FEFEANRFE EEFAURER] CCHE N AERIEMZERRE L5F ) I/ ER AKIE 14
/565 578 HAFKIEIRE AN 30 » thARHEREFEAS ARUFEIE » ANETEM IR HITRIZ
H RNBNE 12 225 AEHSERIE R - BRI » HRCE R > G&UBUER T/AKIE

*% SeeHRC, GC No. 32, §45.

** SeeHRC, GC No. 32, 8§51.

® SeeHRC,Mansaraj et al v. Sierra Leon839, 840, 841/1998, §85.2, 6.1-6.2: “

5.2 Quite apart from any violation of the rightddenthe Covenant charged against a State party in a
communication, the State party would be commitdrgerious breach of its obligations under the
Optional Protocol if it engages in any acts whielvdthe effect of preventing or frustrating
consideration by the Committee of a communicatitegang any violation of the Covenant, or to
render examination by the Committee moot and tipeession of its Views nugatory and futile. In
respect of the present communication, counsel gslihit the authors were denied their right under
article 14, paragraph 5 of the Covenant. Havinghbresified of the communication, the State party
breached its obligations under the Protocol, bggeding to execute the following alleged victims,
Gilbert Samuth Kandu-Bo, Khemalai Idrissa Keitamba Gborie, Alfred Abu Sankoh (alias Zagalo),
Hassan Karim Conteh, Daniel Kobina Anderson, Jomadu Sonica Conteh, Abu Bakarr Kamara,
Abdul Karim Sesay, Kula Samba, Victor L. King, a¥ith Kelly Jalloh before the Committee could
conclude its examination of the communication, anthe formulation of its Views. It was
particularly inexcusable for the State to do so afir the Committee had acted under its Rule 86
requesting the State party to refrain from doing so

6.1 The Human Rights Committesgting under article 5, paragraph 4, of the Option&Protocol to
the International Covenant on Civil and Political Rights, is of the view that the facts as found by
the Committee reveal a violation by Sierra Leone oérticles 6 and 14, paragraph 5 of the
Covenant

6.2 The Committee reiterates its conclusion that the &te committed a grave breach of its
obligations under the Optional Protocolby putting 12 of the authors to death before tben@ittee
had concluded its consideration of the communicatio
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{E15—HRATE: » BUER ALY 1A BEFIAKTE 6 (61 4 1Y 42 (conjunction) »
HRC —E#A 40 T TR - LA B HTHARY Gunan v. Kyrgyzstan1545/2007) 22>
Bl > % 2T - GunanE R RSERTAR A T2 B I FETIA R E s H i
TAKYE 6 EHIE - Bk - HRC PR ER HERT AKTE 1416 A 1 RSB
FERIFIIRERR AL 6 (R E R HERER -

B FFRINE - IAARZE S > FLAKYEE 14 (fRA15E 6 RV ESS FOE K MEH
HoE— s Em B R [E = L - 40 Rajsoomer Lallabfl Fabian Omar Salvioligi{iz 2
BEITAEMERE R e RSB - EEORIITER AL 6 RHE > tb
KL ANEE 1A RFHEAE R E 6 (R ERKGHEE » R T 2N EamfE 2 A7
25 (inherent) 2 4h » i gE MR NN REDER ALYES 14 RDIEGA LS 2
ERNKIES 6 fRILE 2 BB - MHEH - Rafael Rivas Posad#& & Al A~ EIE A, -
2B EytE HRC Jepif 22 R e ST A A ERIEE - (9 E BB N N5 LA (R A,

%% Optional Protocol to the International Covenan@ivil and Political Rights 1976 §5 “
1. The Committee shall consider communicationsivedeunder the present Protocol in the light of all
written information made available to it by theiwidual and by the State Party concerned.
2. The Committee shall not consider any commuracattiom an individual unless it has ascertained
that:
(a) The same matter is not being examined undghanprocedure of international investigation or
settlement;
(b) The individual has exhausted all available dstneemedies. This shall not be the rule where the
application of the remedies is unreasonably pradng
3. The Committee shall hold closed meetings whemiéxing communications under the present
Protocol.
4. The Committee shall forward its views to the Sta Party concerned and to the individual.
" SeeHRC, Gunan v. Kyrgyzstari545/2007, §6.5: “The author finally claims alat@n of his right
to life under article 6 of the Covenant, as he sex#enced to death after an unfair trial. In thgard,
the Committee reiterates its jurisprudence thaitrtiposition of a sentence of death upon conclusion
a trial, in which the provisions of article 14 dktCovenant have not been respected, constitutes a
violation of article 6 of the Covenant. In light thfe Committee’s findings of a violation of artidd, it
concludes that the author is also a victim of dation of his rights under article 6, paragraphe®d in
conjunction with article 14, of the Covenant.”
8 SeeHRC, for examplel.evy v. Jamaica719/1996finto v. Trinidad and Tobag®32/1987Burrell
v. Jamaica546/1993.
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EE

FE L WEERERNER  FEEUNAMEERE (European Court of Human
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9 SeeHRC, Kamoyo v. Zambial859/2009, §6.4: “The Committee recalls its jomiglence that the
imposition of a sentence of death upon conclusfarriminal proceedings in which the provisions of
the Covenant have not been respected constitwiesation of article 6 of the Covenant. In the pres
case, the author’s death sentence has been pesdaggpeal for nearly 17 years, in violation of the
right to a fair trial as guaranteed by article 4he Covenant, and therefore also in violatiomnicle

6 of the Covenant.”

0 SeeECHR,Ocalan v. TurkeyJudgment of 12/05/2005, Appl. no. 46221/99.
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IR 19914 3 H 6 HEE 1991/6155% 2 20044F 4 H 21 H 58 2004/6 75 153 S
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FHZEII® -
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61 =t “the most serious crimes®za > FlIEE A LR » B (3% SERE BA ¥ “the most serious

crimesHlzEfy TIEEIRER IR ) WUATFEALIEE » EHSARER " #IFaE 0

BHEBEHERZIUIRE ) 2k - 2 REHRE » GR AL TAZ AR HIR BT IR 2 52 2
(E)) - (EEMAT]) - 14928 » 201045 H 20 H » H 2-3-

62 SeeECHR, Soering v. the United Kingdqrh989, Series A no. 16 SoeringZHyEE4AAN%s » 1]

SSRGS ( \MEEZHBERE © 5 SoeringZ 5 1A 2 528 ) » ( H EUAEESE) - 1081 » 2004

5 H > H94-110; B{EHE > mifgsE 170 H 69~ 71-74-

83 SeeJosePH& CASTAN, supranote 4, at 190-191.

% Economic and Social Council, resolution 1984/5@®May 1984, Safeguards guaranteeing

protection of the rights of those facing the dgahalty §1: “In countries which have not abolishizel

death penalty, capital punishment may be imposédfonthe most serious crimeis being

understood that their scope should not go beyond ientional crimes with lethal or other

extremely grave consequences

% Economic and Social Council: Safeguards Guaramjeiotections of the Rights of those Facing

Death Penalty Res.1984/50; General Assembly, F#$18.

% Seewilliam A. Schabasinternational law and the death penalty: reflectiagpromoting change?,

in CAPITAL PUNISHMENT: STRATEGIESFORABOLITION, 36-62 (Peter Hodgkinson & William A.

Schabas, eds., 2004).
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by force) "~ FIERRIET HIHEAENIESE (abduction not resulting in death’® - 3%
#5125 (stealing cattle’® 31132 Clllicit sex)”’~ £&&7JE5E( crimes of an economic
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67 Concluding Observations on the United Kingdom'seas Territories, (2001) UN doc
CCPR/CO/73/UKOT, §37:The Committee is concerned that in the Turks and Gaos Islands,
alone among the overseas territories, capital purtisnent for the offences of treason and piracy
has been retainedlIt considers that such retention may raise issnégr article 6 of the Covenant,
particularly since the death penalty has been siedi for the offence of murder.”

% Concluding Observations on Republic of Korea ()99® doc A/47/40, 122-124, §9.

% Concluding Observations on Cameroon (1994) UN@GER/C79/Add. 33, §9.

0 Concluding Observations on Thailand (2005) UN 6&PR/CO/84/THA, §14; Sudan (2007) UN
doc CCPR/C/SDN/CO/3, §19.

> Concluding Observations on Kuwait (2011) UN docdRRIC/KWT/CO/2, §14(b).

2 Concluding Observations on Sri Lanka (1996) UN 6@PR/C/79/Add. 56, §14.

3 Concluding Observations on Iraq (1997) UN doc CORRAdd. 84, §11.

™ Concluding Observations on Sudan (1997) UN doc RICP79/Add. 85, §8.

> Concluding Observations on Guatemala (2001) UN@BPR/CO/72/GTM, §17.

® Concluding Observations on Madagascar (2007) UN@BPR/C/MDG/CO/3, §15.

" Concluding Observations on Sudan (2007) UN doc RICFSDN/CO/3, §19.

8 Concluding Observations on Kuwait (2011) UN docdRRIC/KWT/CO/2, §14(b).

9 Concluding Observations on Libyan Arab Jamahi(}@98) UN doc CCPR/C/79/Add.101, §8.
8 Concluding Observations on Islamic Republic ohnlf2995) UN doc CCPR/C/79/Add. 25, §8.
8. Hr » ARmEMIUIEE Y - HRCER » T RSEHIER 2 ArA BIRE AR 2178 - BEEEH
WEHS  JIRBE Y ER  c HRCIRER » EFR AL - G0 " ERAE - NESARE
JB 2T I A RE IR ) ZBPUIRSE - BN ERR DISER -

81 Concluding Observations on Iraq (1997) UN doc CORFAdd. 84, §10.
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MERPFRR 2R e 8 E 4 B2 e R ATIEALIE 6 (5 2 THATH . T 15HIR
BEAZIE, P

[EliEHE - 7 Kennedy v. Trinidad and Tobad®45/1998 2% » HRC %7

82 Concluding Observations on Yemen (2005) UN doc RC®/YEM, §15: “The preponderant role
of the victim’s familyin deciding whether or not the penalty is carried at on the basis of financial
compensation (“blood money”) is also contrary to tke Covenant”

8 SeeHRC, Lubuto v. Zambia390/1990, §7.2: “The Committee notes that th@@uivas convicted
and sentenced to death under a law that provideahddmposition of the death penalty for aggragate
robbery in which firearms are used. The issuethatt accordingly be decided is whether the sentence
in the instant case is compatible with article &ggraph 2, of the Covenant, which allows for the
imposition of the death penalty only "for the msstious crimes". Considering that in this caseafise
firearms did not produce the death or woundingmyf gerson and that the court could not under the
law take these elements into account in imposimgesee, the Committee is of the view that the
mandatory imposition of the death sentence undeseticircumstances violates article 6, paragraph 2,
of the Covenant.”z ittt » #H{ELEw#tk - SeeHRC, Chisanga v. Zambijal132/2002 , §7.4.

SOERTDAMRIT S o AEI B RIER T BEERER A A IR K (455 SRR ASS 261
AR B it AR SIOE B AR -3 - RSB ZHE - A eaT 2220 - B sHERsE
NENEFEZ B0y - #0EBE T LB B TR R BRI S EFE AT EM AL B AR TR E
EZERFEWERIET(103.2.28) SXATUR - BURESS 347 RS VIR IERE » JEBHI 1014 2
F 23 HfTEbeenit DA ) 56 34THRSS 1 IHBIERFEEILEANER - 1014 4 7 6 HZbescff
FEERERIEEEEE - MDEFREIEMBRT - ABEI TR SR B R E EEE KIS
> T s B KRt RE 2 HEE  EREEEE  RELmEAR LR/ Z - EETH
EENRIHNESS 34THREE 1~ 2 JEIE NS EOESE N Z e SR (1) % = e -~ L W
B g A f o B AT - E g RS () F] @ 5% A A IRl I S T S
SENFHRA REGE o AEY RIS E G ] o (PERE] 103426 H 18

H 4 e —F 555 10300093725% < T HEREIMEIET S 3392 4 556 344k 2 Lo
EIEZE 25115 ~ 25 2855 ~ 55 339k £ 5 339k 2 3~ 55 34L{RESS 34415k ~ 56 34T iR K5 349
RIS s B AT HBETT)

8 Concluding Observations on Kenya (2005) UN doc REI/83/KEN, §13: “While welcoming the
fact that no one sentenced to capital punishmenbkan executed in Kenya since 1988, the
Committeenotes with concern thatthere is a large but unspecified number of indiaid under
sentence of death, and thia¢ death penalty applies to crimes not having fatar similarly grave
consequences, such as robbery with violence or atipted robbery with violence, which do not
qualify as “most serious crimes” within the meaningof article 6, paragraph 2, of the Covenant.

8 SeeHRC,Kennedy v. Trinidad and Tobag®45/1998, §7.3: “Counsel has claimed that the
mandatory character of the death sentence, aagjltcation in Mr. Kennedy’s case, constitutes a
violation of articles 6(1), 7 and 14(1) of the Cowat. The State party has not addressed this cldim.
Committee notes that the mandatory imposition efdbath penalty under the laws of Trinidad and
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Tobago is based solely on the particular categbryime of which the accused person is found guilty
Once that category has been found to apply, no liedeft to consider the personal circumstances of
the accused or the particular circumstances obffemce. In the case of Trinidad and Tobago, the
Committee notes that the death penalty is mand&éomnurder, and that it may be and in fact must be
imposed in situations where a person commits anfeilovolving personal violence and where this
violence results even inadvertently in the deatthefvictim. The Committee considers that this esyst
of mandatory capital punishment would deprive thihar of his right to life, without considering
whether, in the particular circumstances of theectss exceptional form of punishment is compatibl
with the provisions of the Covenant. The Commitieeordingly is of the opinion that there has been a
violation of article 6, paragraph 1, of the Covetrfan

87 SeeJosEPH& CASTAN, supranote 4, at 190.
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8 In The Constitutional Court of The Republic of SvAfrica, State v. Makwanyane and Mchunu
Case No. CCT/3/94.

% SeeHRC,Kindler v. Canada470/1991, §15.1: “As regards the author's clatmas Canada violated
article 7 of the Covenant, this provision must &ad in the light of other provisions of the Covenan
including article 6, paragraph 2, which does natijirit the imposition of the death penalty in certa
limited circumstances. Accordingly, capital punigias such, within the parameters of article 6,
paragraph 2, does not per se violate article 7.”

1 SeeNowak, supranote 11, at 176.
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92 SeeHRC, Cox v. Canada539/1993, §17.3: “With regard to the method ad@xion, the Committee
has already had the opportunity of examining thedkr case, in which the potential judicial execnti
by lethal injection was not found to be in violatiof article 7 of the Covenant.”

% SeeHRC,Ng v. Canada469/1991, §§16.1-5:

16.1 In determining whether, in a particular cdlse,imposition of capital punishment constitutes a
violation of article 7, the Committee will have ezd to the relevant personal factors regarding the
author, the specific conditions of detention ontdeaw, and whether the proposed method of
execution is particularly abhorrent. In the instease, it is contented that execution by gas
asphyxiation is contrary to internationally accepgéandards of humane treatment, and that it armount
to treatment in violation of article 7 of the Coaei. The Committee begins by noting that whereas
article 6, paragraph 2, allows for the impositidrit@ death penalty under certain limited
circumstances, any method of execution providedyodaw must be designed in such a way as to
avoid conflict with article 7.

16.2 The Committee is aware that, by definitiorgrgwexecution of a sentence of death may be
considered to constitute cruel and inhuman treatméhin the meaning of article 7 of the Covenant;
on the other hand, article 6, paragraph 2, perfmé&smposition of capital punishment for the most
serious crimes. Nonetheless, the Committee readfiem it did in its General Comment 20 on article 7
of the Covenant (CCPR/C/21/Add.3, para 6) that,mihgosing capital punishment, the execution of
the sentence “... must be carried out in such aasap cause the least possible physical and mental
suffering”.

16.3 In the present case, the author has provid&dled information that execution by gas
asphyxiation may cause prolonged suffering and yagod does not result in death as swiftly as
possible, as asphyxiation by cyanide gas may take 10 minutes. The State party had the opportunity
to refute these allegations on the facts; it hdsddo do so. Rather, the State party has confitsedf

to arguing that in the absence of a norm of intéonal law which expressly prohibits asphyxiation b
cyanide gas, "it would be interfering to an unwatea degree with the internal laws and practices of
the Unites States to refuse to extradite a fugitiviace the possible imposition of the death pgria}
cyanide gas asphyxiation”.

16.4 In the instant case and on the basis of floenration before it, the Committee concludes that
execution by gas asphyxiation, should the deathlpehe imposed on the author, would not meet the
test of "least possible physical and mental suffgriand constitutes cruel and inhuman treatmant, i
violation of article 7 of the Covenant. Accordinganada, which could reasonably foresee that Mr.
Ng, if sentenced to death, would be executed im@tvat amounts to a violation of article 7, faited
comply with its obligations under the Covenantghlyraditing Mr. Ng without having sought and
received assurances that he would not be executed.

16.5 The Committee need not to pronounce itsethercompatibility, with article 7, of methods of
execution other than that which is at issue in thise.”

% K5 [##%7%( non-deportation obligationg(i4: & - JE I 2 Bl - SeeHRC, for exampleKinder

v. Canada470/1991;Judge v. Canada829/1998,Yin Fong v. Australial442/2005Warsame V.
Canadal959/2010jsrail v. Kazakhstan2024/2011.fH[# =z ° SeeJoSEPH& CASTAN, supranote 4,
at 196.
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IL Andrew Perkins v. Jamaica733/1997) =%k » %%t » HRCEE T

% BIEEF > (RZEEHIE BER] ) WU SEF 4R (AR BB ) $11E > 20104

12 F » H 456-457- gif§563 5 (death row phenomenon BOM AMEEREZ SoeringZ /A midH
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% SeeNIGEL RODLEY, THE TREATMENT OF PRISONERSUNDER INTERNATIONAL LAW 324 (2008).

7 SeeHRC, for exampleJohnson v. Jamaic&92/1994, §10.3: “With regard to the author'stdea
sentence, the Committee notes that the State pastyot challenged the authenticity of the birth
certificate presented by the author, and has rioted thatthe author was under eighteen years of
age when the crime for which he was convicted wasmmitted. As a consequence, the imposition
of the death sentence upon the author constituted\aolation of article 6, paragraph 5, of the
Covenant”

% SeeRODLEY, supranote 96, at 322.

9 SeeHRC, Andrew Perkins v. Jamaic#33/1997, §11.6: “The author has claimed thawvas born in
September 1976 and under 18 years of age whemithe for which he was convicted was committed,
and that the imposition of the death sentence aghim is therefore in violation of article 6, pgraph

2, of the Covenant. The Committee notes that thietarty has furnished a birth certificate and a
school admission record on which the date of mftAndrew Perkins is recorded as September 1971.
Counsel has challenged these documents and alatabéey do not relate to the author. He has,
however, not provided any document invalidating $itete party's assertion that Andrew Perkins was
born in 1971. In this connection, the Committeeerdhat counsel has not challenged the State party'
statement that this is the birth certificate tinat author himself sent to the Defence Force when
applying to enlist therein. The only document irdiicg the author's date of birth as September 1976
the application for legal aid, which was filled dayt the author himself and, although showing the
author's belief at the time, has no probative vallle Committee observes that it is incumbent on

the State party to make enquiries if any doubt isaised as to whether the accused in a capital case
is a minor. In the instant case, however, the Comitee finds that the author was not under 18
years of age at the time of the offence and thers no basis to find a violation of article 6,

paragraph 5, of the Covenant.
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190 Economic and Social Council, resolution 1984/5@®May 1984, Safeguards guaranteeing
protection of the rights of those facing the dgaghalty §3: “Persons below 18 years of age atithe t
of the commission of the crime shall not be sergdrio death, nor shall the death sentence be darrie
out on pregnant women, or on new mothers, or osgmsrwho have become insane”

101 SeeRODLEY, supranote 96, at 325.

192 Human Rights Resolution 2005/59, “

7. Urges all States that still maintain the deathaity:

(a) Not to impose it for crimes committed by persbelow 18 years of age;

(b) To exclude pregnant women and mothers with déget infants from capital punishment;

(c) Not to impose the death penalty on a person sufferg from any mental or intellectual
disabilities or to execute any such persén

193 seeHRC, William v. Jamaica609/1995.

104 SeeHRC,R.S. v. Trinidad and Tobag684/1996.

195 concluding Observations on Japan (2008) UN docRICRPN/CO/5, para 16: “While noting that
in practice the death penalty is only imposed féerees involving murder, the Committee reiterates
its concern that the number of crimes punishablthbydeath penalty has still not been reduced and
that the number of executions has steadily incebaseecent years. It is also concerned that desath
inmates are kept in solitary confinement, oftengfatracted periods, and are executed without prior
notice before the day of execution aimdlsome cases, at an advanced age or despite thet that

they have mental disabilities The non-use of the power of pardon, commutatioreprieve, as well
as the absence of transparency concerning procefiurseeking benefit for such relief, is also a
matter of concern. (arts. 6, 7 and 10)”

1% SeeJosEPH& CASTAN, supranote 4, at 196.
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197 5eeHRC,Kennedy v. Trinidad and Tobag®45/1998, §7.4.

198 5eeHRC, Chikunova v. Uzbekistan034/2002, §7.6: “The author has also claimethkason's
execution was carried out unlawfully, because uttidrek law no death sentence can be executed
prior to the examination of the condemned persaajsest for a pardon. In this case, several pardon
requests were filed with the presidential admiatstn, and no reply was received. The State pasy h
not commented on this allegation. In the circumstandue weight must be given to the author's
allegations. Accordingly, the Committee considéet the material before it disclose a violation of
article 6, paragraph 4, of the Covenant.”

199 SeeHRC, Chisanga v. Zambijal132/2002, §7.5: “The Committee notes the awthaliégations that
he was transferred from death row to the long-teegtion of the prison for two years. After he had
been transferred back to death row, the presidsoed an amnesty or commutation applicable to
prisoners who had been on death row for more thayears. The sentence imposed on the author,
who had been in detention for 11 years, two of Witie had served in the long-term section, was not
commuted. In the absence of any clarificationdef$tate party in this regard, due weight must be
given to the author's allegations. The Committagsimters that taking him from death row and then
refusing to apply to him the amnesty applicabléhttse who had been on death row for ten years,
deprived the author of an effective remedy in fetato his right to seek amnesty or commutation as
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protected by article 6, paragraph 4, together wititle 2 of the Covenant.”

119 Concluding Observations on Japan (2008) UN docRICRIPN/CO/5, para 16: “While noting that
in practice the death penalty is only imposed féegrees involving murder, the Committee reiterates
its concern that the number of crimes punishabléhbydeath penalty has still not been reduced and
that the number of executions has steadily incobaseecent years. It is also concerned that desath
inmates are kept in solitary confinement, oftengmtracted periods, and are executed without prior
notice before the day of execution and, in somegaa an advanced age or despite the fact that the
have mental disabilitie§.he non-use of the power of pardon, commutation areprieve, as well as
the absence of transparency concerning proceduresrfseeking benefit for such relief, is also a
matter of concern. (arts. 6, 7 and 10)
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