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! See Carol S. Steiker, Capital Punishment and American Exceptionalism, in Michael Ignatieff, ed.

AMERICAN EXCEPTIONALISM AND HUMAN RIGHTS, Chap.3, pp.57-89 (Princeton U. Pr., 2005).

2 See Mark Mauer ed., THE SENTENCING PROJECT, RACIAL DISPARITY IN SENTENCING: A REVIEW OF

THE LITERATURE (2005).

? CESARE BECCARIA, ON CRIME AND PUNISHMENT. translated by Henry Paolucci (Indianapolis:
Bobs-Merrill, 1963 [Italy, 1764]). ¢ = #FA L 3 54 F > GGRje @) S 12 3E > 1993 -

* Amnesty International, The Exclusion of Child Offenders from the Death Penalty under General
International Law, July 2003. http://web.amnesty.org/pages/deathpenalty-child-eng. 2+ % & s A& 1k
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See Kevin Drew, U.S. One of Few Nations with Juvenile Death Penalty, CNN.com, Jan. 26, 2004.
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® Furman v. Georgia, 408 U.S. 238 (1972).
7 Gregg v. Georgia, 428 U.S. 153 (1976).
¥ Atkins v. Virginia, 536 U.S. 206 (2002).
S AAMFE (EREFERTEANEFHRD R 4 Furman - Gregg# Atkins = % 2_ #iui™ ) (e
«,,5?};4;,)) FALC0 5 4390? (ARL +tz&+=27 )o
1 Ropper v. Slmmons 543 U.S. 551 (2005).
| o kR ETH/FRAR S GE - E Y Féa*& 3 = ¢ o See Peter Hodgkinson, The
United Kingdom and the European Union, in Peter Hodgkmson & Andrew Rutherford eds., CAPITAL
PUNISHMENT: GLOBAL ISSUES AND PROSPECT 195-196 (Winchester: Waterside, 1996).
12 F. ZIMRING & G. HAWKINS, CAPITAL PUNISHMENT AND THE AMERICAN AGENDA 5 (1986).
13 BUREAU OF JUSTICE STATISTICS, U.S. DEP’T OF JUSTICE, CAPITAL PUNISHMENT 1980, at 3 (1981).
' Facts about the Death Penalty, Number of Executions Total: 1097, September 18, 2007, at
http://www.deathpenaltyinf.org.
' See HUMAN RIGHTS WATCH: TWO MORE STATES ABOLISH JUVENILE DEATH PENALTY (Mar. 4, 2004),
at http://hrw.org/campaigns/deathpenalty/docs/.
' GA Res. 44/25 281LM 1448, %2 5 37(a) i 2 2 28 b 3L N 1™ & e HE A A R iR
B2 % LT # . SeeCele Hancock, The Incompatibility of the Juvenile Death Penalty and the United
nation’s Convention on the Rights of the Child: Domestic and International Concerns, 12 Ariz. J. INT’L
& Comp. L 699 (1995).
' The International Justice Project, Juveniles, Introduction, at
http://www.internationaljusticeprogect.org/juveniles (last visited Nov. 2007).
' See generally DAVID L. HUDSON JR., THE REHNQUIST COURT: UNDERSTANDING ITS IMPACT AND
LEGACY, Chap. 8, Criminal Law I: Habeas Corpus and Capital Punishment, 97-109 (2007).
" Woodson v. North Carolina, 428 U.S. 280 (1976); Stanislaus Roberts v. Louisiana, 428 U.S. 325
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(1976); Sparks v. North Carolina, 428 U.S. 905 (1976); Washington v. Louisiana, 428 U.S. 906 (1976);
Green v. Oklahoma, 428 U.S. 907 (1976); Harry Roberts v. Louisiana, 431 U.S. 633 (1977).
20 Coker v. Georgia, 433 U.S. 584 (1977).
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22 See In re Anderson, 345 U.S. 528, 536 (1953). (Frankfurter, J., concurring); Youth: Transition to
Adulthood, Report of the Panel on Youth of President’s Science Advisory Committee (Washington,
D.C.: Government Printing Office, 1973).
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POLICE ScI. 397, 398-404, 410 (1965) (More than three-fourths of the nations of the world, 73 of 93
reporting countries, have set age eighteen as the minimum age for execution.).
*GA. Res 2200A, 21 U.N. GAOR Supp. (No.16) at 49, 52, U.N. Doc. A63/6 (1967) art. 6(5).
2 :}7‘5. bindval S48 (cognitive neuroscience ) A7 7 F I A X E A Fgm EH G A AFE = >
s ;,’Lfri HFiEfEea 4 o See eg., Mary Beckman, Crime, Culpability, and the Adolescent
Braln, 305 SCIENCE 596 (2004); Bruce Bower, Teen Brains on Trail: The Science of Neural
Development Tangles with the Juvenile Death Penalty, 165 Sc1. NEws 299 (2004); Kevin Saunders, A
Disconnect Between Law and Neuroscience: Modern Brain Science, Media Influences, and Juvenile
Justice, 2005 UTAH L. REV. 695, 732 (2005); Melissa S. Caulum, Postadolescent Brain Development: A
Disconnect Between Neuroscience, Emerging Adults, and the Corrections System, 2007 Wisc. L. REv.
729 (2007).
%6 See generally FRANKLIN E. ZIMRING, AMERICAN JUVENILE JUSTICE, Part I, Adolescence: Social Facts
and Legal Theory, and Part I, A Rationale for American Juvenile Justice 3-69 (2005).
SNy P THELANREF Fl 7% : “The Child was to be ‘treated’ and ‘rehabilitated’ and the
procedures, from apprehension through institutionalization, were to be ‘clinical’ rather than ‘punitive’.”
In re Gault, 387 U.S. 1, 15-16 (1967).
*¥ See 4 W. BLACKSTONE, COMMENTARIES ON THE LAW OF ENGLAND 23-24 (1792); 1 M. HALE, PLEAS
OF THE CROWN 25-28 (1682); W. LAFAVE & A. SCOTT, JR., CRIMINAL LAW 351 (1972); BLACK’S LAW
DICTIONARY 777 (6th ed. 1990) (defining infancy).
387 U.S. 1, at 16 (At common law, children under seven were considered incapable of possessing
criminal intent. Beyond that age, they were subjected to arrest, trail and in theory to punishment like
adult offenders).
30 TEX FAM. CODE ANN. §51. 02 (1)(a)(Vernon Supp. 1995). 1+ 3k ¢ ¥ S#cx & % » frk" & o &
I s N Rl i - See Eric J. Fritsch & Craig Hemmens, An Assessment of
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Legislative Approaches to the Problem of Serious Juvenile Crime: A Case Study of Texas 1973-1995,
Table 7, Bills Attempting to Change the Legal Age of a Child, 23 AM. J. CRIM. L. 563, 597-599 (1996).
3! MicH. Comp. Law § 712A.2d (1) (2007). See Eugene Arthur Moore, Juvenile Justice: The Nathaniel
Abraham Murder Case, 41 U. MIcCH. J. L. REFORM 215 (2007).
1L RADZINOWICZ, A HISTORY OF ENGLISH CRIMINAL LAW AND ITS ADMINISTRATION FROM 1750:
THE MOVEMENT FOR REFORM 1750-1853, 11 (1948).
33 Knell, Capital Punishment: Its Administration in Relation to Juvenile Offenders in the Nineteenth
Century and its Possible Administration in the Eighteenth, 5 BRIT. J. CRIMINOLOGY, 198, 199 (1965).
% - BAkA eh5 £ J° Thomas Graunger » JPBR& % > Je B g1 (77|30 % 16k » — = & = & &
¥ 2 4 #77 A (Plymouth Colony ) £2 4% 3% % 4 — 42 it - See V. Schneider & J. O. Smykla, A
Summary Analysis of Executions in the United States, 1608-1987: The Espy File, in R. M. Bohm ed.,
THE DEATH PENALTY IN AMERICA: CURRENT RESEARCH, 1-19 (Cincinnati, OH: Anderson, 1991).
B oNTTE- AR ATZE Y T % 3 (Alexandria, Louisiana ) 4 A © QUINBY, THE
GALLOWS, THE PRISON AND THE POOR HOUSE 49-50 (1856). — ~ ~ 1 & » — B % 3% % (James
Arcene, a Cherokee Indian ) #fe # @E#7+ (Fort Smith, Arkansas ) 4% e ° G. SHIRLEY, LAW WEST OF
FORT SMITH 218(1968).
%% Platt & Diamond, The Origins of the “Right and Wrong” Test of Criminal Responsibility and Its
Subsequent Development in the United States: An Historical Survey, 54 CALIF. L. REV. 1227, 1246-47
(1966) (referring to State v. Guild, 10 N.J.L. 163 (1828), and Godfrey v. State, 31 Ala. 323 (1858)).
TA. PLATT, THE CHILDSAVERS: THE INVENTION OF DELINQUENCY 211-12 (2d ed. 1977).
¥ W. SMITHERS, EXECUTIVE CLEMENCY IN PENNSYLVANIA (1909); Wolfgang, Kelly & Nolde,
Comparison of the Executed and the Commuted Among Admissions to Death Row, 53 J. CRIM. L.,
CRIMINOLOGY & POLICE ScI. 301 (1962).
¥ A ooEZ{SESTERER ﬁx#ﬁ % - = k> % % Fortune Ferguson, Jr.» — 4 = = & &
B B if ¥ 2 gk i § 7] o Ferguson v. State, 90 Fla. 105, 105 So. 840 (1925), cert. dismissed, 273
U.S. 663 (1927) (no federal question presented). See Victor L. Streib, Death Penalty for Children: The
American Experience with Capital Punishment for Crime Committed while under Age Eighteen, 36 OK.
L.REV. 613, 620 (1983).
** Thompson v. Oklahoma, 487 U.S. 815 (1988) (holding unconstitutional to sentence to death any
person under the age of sixteen at the time of the crime). Stanford v. Kentucky, 492 U.S. 361 (1989)
(holding constitutional imposing the death penalty on those who are sixteen-years-old or
seventeen-years-old at the time of crime).
*I AMERICAN LAW INSTITUTE, MODEL PENAL CODE §210.6 (1)(6)(Proposed Official Draft 1962).
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* Streib, supra note 39, at 630.

* Williams & Dover, The Last Woman to be Hanged, in THE STATE, Feb. 1980, at 25.

% Streib, supra note 39, at 621 (referring to Echols v. State, 370 S.W. 2d 892 (Tex. Crim. App., 1963)).
" Victor L. Streib, The Juvenile Death Penalty Today: Death Sentences and Executions for Juvenile
Crimes, January 1, 1973-Febuary 28, 2005, Issue #77, available at
http://www.law.onu.edu/faculity/streib (latest corrections and changed entered on October 7, 2005).
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* See David O. Brink, Immaturity, Normative Competence, and Juvenile Transfer: How (Not) to
Punish Minors for Major Crimes, 82 TEX. L. REv. 1555, 1559 (2004).
49 See A. PLATT, THE CHILD SAVERS: THE INVENTION OF DELINQUENCY (2nd ed. Chicago, U. of Chi. Pr.
1991).
0 4+ 7 3 “parens patriae”##3¥ = ¥ < % “in parent of his or her country” - this term has been used to
describe the “state in its capacity as provider of protection to those unable to care for themselves.”
BLACK’S LAW DICTIONARY 1144 (8th ed. 2004). See Neil Cogan, Juvenile Law, Before and After the
Entrance of ‘Parens Patriae’, 22 S. C. L. REV. 147-151 (1970); Douglas Rendleman, ‘Parens Patriae’:
From Chancery to the Juvenile Court, 23 S. C. L. REv. 205-259 (1971); F. ZIMRING, AMERICAN
JUVENILE JUSTICE 5-8 (Oxford U. Pr., 2005).
Sbapngw- 3 m{?rx e (Quakers or Society of Friends ) 1% #c i3 #rifjg @ 941 R 3t 3 B4
gid v AFEIEREELAE S G T (L PR3k o See S. JAMES, A PEOPLE AMONG PEOPLE:
QUAKER BENEVOLENCE IN EIGHTEEN-CENTURY AMERICA (1963). 7%t % i%s A L1 i@ s (F ¥
s BT s EERFEER RS jﬁsﬂr; i1+ F o See S. BANNER, THE DEATH PENALTY: AN
AMERICAN HISTORY 6 (2002). % B 1k 7~ 2388 W f M g3 BB o Vg L3 - = A2 Eifet
SURES ’M,ért A Lo BT R L R OARE —J AL Je A - BIRESET (a
house of repentance ) » & # % 3% #7 (penitentiary » % R & k2. &) # P35 TR AIER Jo 5
LA F o OB R A B W R e e )N Rt - = {2 & 1853 R o Act of Mar.
26,1796, ch.30 [1796], N. Y. Laws 291. 2 = & » X i3t - = A= E p b N W RRFT L ILG
i* A+ ¢ (Society for the Relief of Distressed Debtors) v - Aoz #Eir L i A€ (Humane
Society ) - ~NoF £ FiE P A RIEF 0 d bRtk € (New York Free School Society )
e 2 fx Fﬁ i %T"‘v g (Society for the Prevention of Pauperism ) » £ 3% 2 97 2& g
AT R A R STE PL’ S E e o d H A Léé-iﬂz b & oz d % ¢ (Society for the Reformatlon of Juvenile
Delinquents ) (53 o & % iRF £ J° nprﬁ;}d—wuﬁ’nk Ao iR E AR A - B Al R AT
IR PP moakenfgia kA e o
52 Act of Mar. 29, 1824, ch. 126 [1824] N.Y. Laws 110. See also R. PICKETT, HOUSE OF REFUGE 67
1969).
g3 1 D.) SCHNEIDER, THE HISTORY OF PUBLIC WELFARE IN NEW YORK STATE 1609-1866, at 317 (1938).
3 Act of Mar. 4, 1826, ch. 182, §3, [1826] Mass. Laws 327.
>> G. Thompson & J. Thompson eds., CHARTER AND ORDINANCES OF THE CITY OF CHICAGO, TOGETHER
WITH ACTS OF THE GENERAL ASSEMBLY RELATING TO THE CITY, AND OTHER MISCELLANEOUS ACTS,
WITH AN APPENDIX 338-39 (1856).
3 T. BERNARD, THE CYCLE OF JUVENILE JUSTICE 70 (1992).
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Reckless Behavior in Adolescence: A Developmental Perspective, 12 DEVELOPMENTAL REV. 339
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! House of Commons Report from the Select Committee on Capital Punishment (1930).
122 Children and Young Person’s Act of 1933, 23 GEo. 5, ch.12.
' Criminal Justice Act of 1948, 11&12 GEO. 6, ch.58.
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125 See, e.g., Julie Rowe, Note, Mourning the Untimely Death of the Juvenile Death Penalty: An
Examination of Roper v. Simmons and the Future of the Juvenile Justice System, 42 CAL. W. L. REV.
287 (2006) (“By what conceivable warrant can nine lawyers presume to be the authoritative conscience
of the Nation?”); Jason Mazingo, Roper v. Simmons: the Height of Hubries, 29 LAwW & PSYCHOL. REV.
261 (2005) (...this is an issue for each individual state to decide, there is no reason to wholesale
exempt any group from punishment for crimes for which they have the requisite mens rea.).
126 See, e.g., Allen E. Shoenberger, the European View of American Justice, 36 Loy. U. CHI. L. J. 603
(2005); EUROPEAN UNION, EU POLICY & ACTION ON THE DEATH PENALTY, at
http://www.eurunion.org/legislat/DeathPenalty/deathpenhome.htm.
'>" House Resolution on the Appropriate Role of Foreign Judgments in the Interpretation of the
Constitution of the United States: Hearing on H.R. Res. 97 Before the Subcomm. on the Constitution of
the H. Comm. on the Judiciary, 109th Cong. 2 (2005).
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27, 1995, at 23; JOHN J. DILULIO, HOW TO STOP THE COMING CRIME WAVE 4 (N.Y. Manhattan Inst.
1996); JAMES FOX, TRENDS IN JUVENILE VIOLENCE (Boston, NE. U. Pr. 1996).
13 See generally ZIMRING, supra note 131.
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