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AAAAEREIEE RED B AMAKERER « £—AAOFK

! UNITED NATIONS, UNITED NATIONS COMMISSION ON HUMAN RIGHTS, RESOLUTIONS AND STATEMENTS

(26 April 1999). Available at http://www.deathpenaltyinfo.org/un-statements.html.
P RS HAREE A ERSARMLRAARZ T FEARSSARANCHATH &

BANAEEOURE —BHESFF (first state killer) » —AfuAHE » TEER 1,067 A » Fl&E2
WHHRRBARA 1625 A BIRAEI0AARABA (MEFZ) —AAAFFERARK
% 0 4367 A ;2000 4 0 PEKERE 1,000 A i sbMTRMEDS 123 A 2B 85 A (3
EHEEZ) AR TS A mBE AR 2T 88%e FBAIE § 2001 £ b B A 2,468 A ¢ F]
BRI A 3,048 A FEA 139 A I BibfTinds 79 A~ AB 66 A (HEL Fwr ) wmEARA
Foilfo b 2Rz 90% < 4 BB R AR S 2 EH % | AMNESTY INTERNATIONAL, DEATH
SENTENCES AND EXECUTIONS, IN 1998 TO 2001. Available athttp://www.amnestyusa.org/
annualreport/ « % B4 #45 ﬁﬂﬂkﬁg“ﬁai{ﬁmﬁ"-—- (B—)-

P AEBEEELA 2002 £ 5 HOFREALRARA  BRAN EEHERXEAE A%
BESLR ey M5 | o Atkins v. Virginia, 536 1).S. 206 (2002).

P ARAMARSERT BN 0 ERRLSE kR A MELEHAH A4 (Convention on the
Rights of the Child, GA Res. 44/25, 28 ILM 1448) #9B £ « x> & 8 37(ERE REH AR %
TFTHPFRARAMEIAFBBELILGES -

S AEF 2N RBFRAHEEAME ) EBRA BRACRY  BETRLEANH S
BRECARPE - AR OHFZHEAARS - EEZFEENAC S22 —R=p2—F
4 A AEMIEEHEIA - FELE ALY £ - DAVID COLE, NO EQUAL JUSTICE: RACE AND CLASS IN
THE AMERICAN CRIMINAL JUSTICE SYSTEM (NY: New Press, 1999).
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Bk o wRBBEAZLALFREAMNRENLELS ) ERBSEER - —AAAFE
RASRER > REEEEANFANN BT (Michael Dukakis ) » ¥ 2 F R $t
e BAEMBAE R REEE  ERARYER > EREXFERE ) X84
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J. Clinton ) BP A ELR H7LA] - AHERH R A G F &M AELMICZ R K -
"= R EATHE (Mario Cuomo) fEE#4z kA - 34K BB AN %
EFAMBEREAMZEZE  AEMEEBAY  CHB=Fadl Kk 28
@ E Ao EIREH F M T (George Pataki ) MURE A FRAAXIFUERRL - &2
HMNAEWTIESE ) —AALFHIMNENRBBRRELRELE BHMHREE
BE=+ABHFRMZAN  *—AAEE=OOO%M » I 4% (George W. Bush)
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2o EERFRLSEEOOOFRBRAFKN F ALY HA - LLRL T/
AHEHERAEM  ARFEAMS T HREEN EBBREERAAMN (WAL
B~ MEAH BRERESEH) LA ERS c ~RAANFRHBEGRE—Z
BTRBTHRERMER - AFHEER  FAAMNZIEPEHNRBEEABES
(Paul Cellucei) # 7 R AEAG R EFBEA » MM K E42H & LHIBR HRA
FEMER AR — %%%#%%&”“iﬁ%‘ﬁ(RWRMPMH)J% F3
RMNAGZREE LESHBELAMIHE T LH _
a*@iﬁW%E?%ﬂEM%=%ﬂﬁﬁ%%%*ﬁ%%ﬂﬁi%ﬁﬁ
BEMAGE LM EH > SEMNREREREAEAAFTREGAN  BHABHR
FTH—2BMEk - BMHRBEA IR HFLEEHHE IS HRABYHARALE

; ¢ George Kannar, Federalizing Death, 44 BUFFALO L. REV. 325-327 (1996).
%&‘ﬁﬁ*ﬁﬁb/ﬁﬁﬁi% B Ricky Rector » R EMBEERAw B LRANHGTE  RRELRE—RY
WE o G ERMPATHFL » See C. Olgiati, The White House Via Death Row, THE GUARDIAN, Qct.
12, 1993,

¥ James M. Galliher & John F. Galliher, Déja Vu All Over Again: The Recurring Life and Death of
Capital Punishment in Kansas, 44 SOCIAL PROBLEMS 369-85 (August 1997). {24z 8 M ¥ — £+
FREFH  —RAEEBRMAMNE - 4% ARTE > BBEBIFERNE CAo 54
AT Fosh) Z 42.8% © See TRACY L. SNELL & LAURA M. MARUSCHAK, U.S. DEP’T OF JUSTICE, BUREAU OF
JUSTICE STATISTICS BULLETIN, CAPITAL PUNISHMENT 2001, 14, app. tbl. 2 (2002).
J “Yardley, Death and the White House, N. Y. TIMES, Dec. 17, 2000, Week in Review, at 3.
&%&T#ﬁﬁﬁﬁ%lﬁ%&¢%MzﬂA’~nhi$$iﬁ YaagREMMRREHR

8 &AL - ROBERT JAY LIFTON & GREG MITCHELL, WHO OWNS DEATH? CAPITAL PUNISHMENT, THE

AMERICAN CONSCIENCE, AND THE END OF EXECUTION, 9-14 (NY: Harper Collins, 2000).
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ERAMNGER AL REEELMNEEE 286 W& TREZEILEA -
ME—H—MIT8H —BRLEAMIA—FRMA  LREE  RiMiFS TREESE
WA EA o W E AR FRBRAEM AP EFEFARTRRE  ARBEFNRE
PR R Z BT E8 1T 442 % (evolving standard of decency) #¥f o U 2 B
FoEHMEE BN LATERERABRRSFERE  BEBRATER
@ o 12 s
AXBRLAABSIAGLARE - HAERRLARAMNMESBNER
BEramER e HE T HALRRANSE  2AR—RGYBR - BLE
b B AL FERESZRE  SNBERAZER > EOWEHBERAMZBEE -
SR LEABRSERREANEAZBEBR » BE koM EBRRE  HHRFL
FRE BEHMAEERHRMANZAREED LASELLARES R -
BAMALAREHAMNEENRBRASHASENE L HHRIVENE
ETEE RATHTHMIFESERRAER -
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FERBHHE R BOHAREE BRI R H IR - AN RY
SNRAR - ARHEH > WHIATEEHFEFAR > RA D BRI B M
HHLAMIE  whf  RR, FEBR, BREY  BEFRHES  ABL
R (BE -BEL) THBBHAREE - "HELALMNERNABLZ &S

WA EZIRBIFEMN BT EE BTz A+ L2 B SR 0 2L
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! Trop v. Dulles, 356 U.S. 86 (1958).
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F B AL BT o o TSR B AN B 2 o M BB AT AL B R KA R 40 5 TR E4
FheM A L ALBEAEAKREERA 25 45 A% 4 - LAWRENCE M. FRIEDMAN & ROBERT V.
PERCIVAL, THE ROOTS OF JUSTICE: CRIME AND PUNISHMENT IN ALAMEDA COUNTY, CALIFORNIA,
1870-1910, at 300 (1981).
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& (Washington D. C.) B 184 sF36% 4 (Puerts Rico $1 Virgin Islands) » B} #7
AEXERMEREFMN: > HEARX2EAI AT TEBBR IO EEFHER -

BEFHEERLBHERER  FRUEFFAGOKSE - AHEEAA AN TCRE
L FEA o AR ZE XIRE MR B XBERE  F—ME - 2EBHAR
BHENETEBHIGAEIEN » —GHERE 2RS4 —MEzHms - — 1%
Bk  MELERREALEAMNILEE > MTRFLEAFFAGTE - ARBHAE

BIEBELMZ IR FEFEREANEENZ Y k2B —H M2 T - EP
HABITEERN » SENEBIFRLE—BEYEMNELS  HAEREHES -

BRBARBBIAMAHER > EXCHABEAERY » MAREKREES
A MEHBRARRE  AHAEEFARTRLEHN L - § e it R
FRAIEEMAE » RABETEZFRGMERERE R HENARMT
FTREARBZABME o SRNEH AR (Quaker) 25 Rk > B4 FHAE M
RRRH M o T AW A BT ELENEEES (the Enlightment) 2 H# > 4
BN AW ELEAMEGS LEHER N RE R AH L F 284 (Charles
Louis de Secondat Montesquieu, 1689-1755) « 4k # % ( Voltaire, pen name of
Frangois-Marie Arouet, 1694-1778) # & #% (Jean-Jacques Rousseau,/l.?12-78) A
HAMPALAEBERERT  HRAXFNHIALEE wH 2= (Cesare Beccaria,

0 2001 £ 20 0 ERABF LA @IS 3,581 A BHARR JE" 19 A s 4% 0.53% - See SNELL &
MARUSCHAK, supra note 8, at 6, tbL5. B R P 34T /80 » B — AN ZEF R EHITHM » 12 1995
SRR BMNE RS R AR S K 168 A %5 4 % 4 (Timothy McVeigh ) # 2001

w##ﬁ+—amﬁ%'me%&ﬁi+A$k*é%ﬁ%ﬂzﬁﬁo
See John Gleeson, Supervising Federal Capital Punishment: Why the Attorney General Should Defer
When U.S. Attorneys Recommend Against the Death Penalty, 89 VA. L. REV. 1697, 1721 (2003). 2t

N HEBHBHERRET  FEBMAENREALFLUEXLRLERBETAEZRS
flde £ — XN w — & 5 oH ¥ 3 B4 ( Massachusetts Bay Colony) Ff37 /& 2z 34t (The Body of
Liberties) & + | s&ME B : E4 (idolatry) ~ iy (witcheraft) ~ ik (blasphemy) ~ 3%

(murder) & H#& A (manslaughter) ~ %% (poisoning) + gk (bestiality) + # (sodomy)
i ¥ (adultery) ~ #6242 (man-stealing) ~ #2367 & Y4435 (false witness in capital case) » 3%
(conspiracy and rebellion ) » Capital Laws, The Body of Liberties, 1641, in WILLIAM H. WHITMORE, A
BlBLIOGRAPHlCAL SKETCH OF THE LAWS OF THE MASSACHUSETTS COLONY FROM 1630 TO 1680, at 55
(Boston: Rockwell and Churchill, 1890). fk 78 R, 32 3k 2 2% 05 2 R $555 30 » #0382 103046
hﬁﬁ&mﬁmuﬁﬁv%
AR R I3bde F N (Pennsylvania ) 91 % 42 7% 7 ( West New Jersey ) i 42 db2 48 41 K. 4 ( Delaware
- Valley) & ¥ 335w Fa2A] 5 R4 E © STUART BANNER, THE DEATH PENALTY: AN AMERICAN
HISTORY 6 (Harvard U. Pr. : 2002).
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1738-94) M EFAMEAMNME  ENEBBRARD  BFRE-FHAZERE
BRI FEAE S BRAE LM (HLREAMT) —F A —tAOELERRAY
Wo hERAMBERSBAXT AR BEERAR KRB E T
RAEFAEHZR 5o ° GRREAAT) FFAR— XL FEABRERA
BAREIE  ANBRBHEASERAMBHES OB ARGERTZA2GGhE
p& 8 (George Washington )~ 25 % #7 (John Adams) #4434 (Thomas Jefferson) -
BIHAF—K - AMBEA - EOFEALERRBREHNHR > HRETHE
AR REPAESZHRFIBEL > PHEM O ERAFRERHEER -
EBHBEEEMNEGNBET LA FRATHEBRAMNSFRANE -
WA T ABALEAAESHZ L H EM% AW D (Dr. Benjamin Rush, 1745-1813 ) »
TEMPERICEEE > B2 EFEE L A3 (Thomas Jefferson,
1743-1826) ~ & # #.#k (Benjamin Franklin, 1706-1790 )~ A #548 ( William Bradford,
Pennsylvania's attorney general ) % % Az % 4F » £ HBEMALARES » B HK
FMEHEEL - PELBE T —cAXNEENEEMNE > BRAFASZHRE
(robbery) ~ &% (burglary) ~ #2 (sodomy) #8k#& (buggery) ZA&AMEL - £
—EtAWFEHERRSER - BY - RFMRERMNE B - LM RIRE o JbBY
EHMMABFEE B—EAOZAOFH  EN A &4 -FaH -BTRE -
FREZNCEHAHMS  HBBREER  WERRBALAH RS BAZILA
BEEBRREER - T NERENVBAREGELFALTLENRE  FRLHEL
AFFfeE R 2 SE R BB R FS A M2 4RE 8 &) (retribution) AR E £ -
RAREHEwEAR > TEERRBE > ERBLBR > RERASLEELSS

18 CESARE BECCARIA, ON CRIMES AND PUNISHMENTS (Italy, 764), translated by Henry Paclucci ,
(Indianapolis : Bobbs-Merrill Educational Publishing , 1963). A & A ekt 4 B K ey AR M F
BRAXEE  BEAYEERERAMNEBRZE - BHLHEZEARFRR S 2 A2 — -
—txmELERAMHBRE  CHRRECERER  AASFLM 0 X R BHEF XK
MXEATRBRE —BFFRTHATEA RERLF  CHLERAMH) 1993 £
#h & © See also MARCELLO MAESTRO, CESARE BECCARIA AND THE ORIGINS OF PENAL REFORM
(Philadelphia: Temple U. Pr., 1973).

¥ 4o Worcester Gazette ~ New Haven Gazette ~ Connecticut Magazine. See Paul M. Spurlin, Beccaria’s
Essay on Crimes and Punishments in Eighteenth Century America, 27 STUDIES ON VOLTAIRE AND THE
EIGHTEENTH CENTURY 1489-1504 (1963).

® See e.g. Benjamin Rush, An Enquiry into the Justice and Policy of Punishing Murder by Death, 4
AMERICAN MUSEUM 79 (1788); Rejoinder to a Reply to the Enquiry into the Justice and Policy of
Punishing Murder by Death, 5 AMERICAN MUSEUM 122 (1789). See also GEORGE W. CORNER, ed., THE
AUTOBIOGRAPHY OF BENJAMIN RUSH (Princeton: Princeton U. Pr.,, 1948).
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# (ahouse of repentance) « 2/ £ B &5 & & T M J /7 (penitentiary ) » BPaR 440 A
LAERERLBEGS  MEEOEFHE - 2 T 4 B4 (rehabilitation) « & B
HFARBEHNFALEEGREFDLLAMEARE R  ETES  ZAFEFL
Z b g o P

LRMBEARERLTFRAXREABEL - R P LM ENERAHALE
F2E4% 0 H-ANOmFEARPEHRCHH K - FHRBRABCRB LA ER—
AZRS—AZE s —ATOAER—ANE—FAABENZEREBLAERN  TEA
Hilid o PHBARR —ASHERL TBLAMNGE ) RMER—AwEER
A3 U R EE b A 13 & | (Massachusetts Society for the Abolition of Capital
Punishment) « *—Awm X £ FOREEERT "HER (treason) £ASh2Z 245
MAEB  EUMEALEREAHEE BB LLBRBERAZIE - PE—AZ
ER—ANLZHE BAE SN BB N IRFRGEE SR o P =M B LB R BT
&5 &) BRI e ZH -

2—ARQOE B TEFE iz M (Southern States) b » H4b W & 4033k
GERAEMELE EUHERFEREEMC - TRALEAHLLFESMAMNFEZHE
REHARS T EEARBARARRERS B begMBRy - M by & MHA
FUERE HOAMT BAFREERAAER ELZEAB CEGAR®
ERMHRAMNZHTF - HEARTARLRE > A H S MEH —EH3 0 R

! DONALD H. MEYER, THE DEMOCRATIC ENLIGHTMENT 88-90 (NY: G. P. Putmans Sons, 1976).

22 See ADAM JAY HIRSCH, THE RISE OF THE PENITENTIARY: PRISONS AND PUNISHMENT IN EARLY AMERICA
(New Haven: Yale U. Pr.,, 1992).

¥ See Alan Rogers, Under Sentence of Death: The Movement to Abohsh Capital Punishment in
Massachusetts, 1835-1849, 66 NEW ENGLAND Q. 27-46 (1993).

% See JAMES B. CHRISTOPH, CAPITIAL PUNISHMENT AND BRITISH POLITICS: THE BRITISH MOVEMENT TO
ABOLISH THE DEATH PENALTY, 1945-1957(1962), BOSTON POST, 23 January and 10 February 1845.

* Mich. R. S. 1846, ¢.153,5.1. @ FHEREAANARFEFLE SN MER MM %Y
FreRARSEMBAR  SMERETAKS ARBARAREA G - 1846 £EBRBR
% B4R (territory) + E 1847 L3k £ foF - FARTEEH -

R L 1852, p.12; wis. 1853, c.103. MMM M A 1838 £40/B £ BRANH » PER LARTRA

”ﬂ’i“A££$&%@iﬁﬂ%i%ﬂ°
AEMNENZGERMNYELRH KT - F L (LBHRE) ELAAR (Alexis de

Tocqueville, 1805-1859) ##xMA M RELARA FERMNE - HFRAT VR LB RA LEAME

"E 4869307 (In no country is criminal justice administered with more mildness than in the United

States.) © ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 2: 176 (1835; New York: Vintage, 1945).

REA MRERLES RS SR (Hariet Martineau) 3 LB » T £ B30 a9 4 R A%

R A1k FE « HARRIET MARTINEAU, SOCIETY IN AMERICA 2: 287 (New York: Saunders and Otley,

1837). |
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¥k (slave laws) o %480 ~ ¥ A E - BB EZE - B HBEN - EEBL - &F
B - mmEE N2k BAEB%S (attempted rape) & Ak Bt k#
FEEH « PHIRA L RMmT - EESEHR A (lynching) » AR R
HEAAS IWHHARAMOARES 'R EBBLIMEANKRERK > M
LRZERELERBTF BEEZHS -V TROFTEMBYAMYEF > REK
HEAFBANG RAZLHECSLRNGLTHAAMNEELEABNEL -4
RBEAFZ+FAMGEERM  EEPHENHERETITEMN  FEMNPTARETH
Lo BERE-—EERE > BABRETIZATHAMNEFE TR G TN > ok
Hs BERAGE  ERE-LFRAM - 5560 HBEZEN o & i
%%’ﬁ%ﬂ%%’%ﬁ%%mzﬂ°”®fﬁﬁ&ﬁ%ﬂ%§ﬁ’ﬁgﬂ%ﬂ~
18 FHbe 2 48 o ABHBEETRE -
FRELRMNESHRAZES LS > 5482 ¢ FHEABRLBHANLE
J& 1k 758 8 ( American League to Abolish Capital Punishment ) # 875 & » RE#
FRRMBTHARRXTELEY > CAKRE BRNBRE T HENEREE T
HESmE S HBREZMBREMN - B-AOEEE—R—tF > BPE—

B k1856 S RPHRIEFEMNEE EFEENHEAL GCHARMNLE  HAARA —
BOHHRE) AFOELMNBWE BHEAMESL » @ AN —FHAFELA - RN HF BN R
& K -P 452k 4 o GEORGE M. STROUD, A SKETCH OF THE LAWS RELATING TC SLAVEY IN THE SEVERAL
STATES OF THE UNITED STATES OF AMERICA, 75-87 (2™ ed. Philadelphia: Henry Longstreth, 1856).

PE1977 £ EBREHEEL L BEFHALM (Coker v. Georgia, 433 U.S. 584 ) 23 » LB F 455
AR B E Rk FEA 0 £ P 00%EL £ 5 E A o See COLE, supra note 5.

O g AR AT AR E S H i RAney o I E L 0 SRS AR R 8 T
BEARSE  BAIERTESLZE —HA » MIMTHF AL - 1006 £ FHENE
—BABEGASYL £ 50 4EN A ERHEAMN o  LZEHEABERLER/ NEFRBP
B AN —ACOERF 2 H4RMERCHRME  —ALOFKR F N2 A E
BAOARE  § —AXNEEE—HwQOHEM » 483 F 229 #4 A £ & 353 #4571 % - GEORGE
C. WRIGHT, RACIAL VIOLENCE IN KENTUCKY, 1865-1940: LYNCHINGS, MOB RULE, AND “LEGAL
LYNCHINGS” 71, 227 (Baton Rotige: Louisiana State U. Pr., 1990).

N4 1801 £ % 1858 £ R M A 900 $18 24K & £ B 5 - See PHILIP J. SCHWARZ, TWICE
CONDEMNED: SLAVES AND THE CRIMINAL LAWS OF VIRGINIA, 1707-1865, 27-29 (Baton Rouge:

Louisiana U. Pr. 1988).
* MICHAEL STEPHEN HmDUs, PRISON AND PLANTATION: CRIME, JUSTICE, AND AUTHORITY IN

MASSACHUSETTS AND SOUTH CAROLINA, 1767-1878, 221-225 (Chapel Hill: U. of N. C. Pr., 1980).
PAAE-ACCFREARAPARE ~AAE - £F 598 ARRR L PEM 19 A 8FR
EBAHBREEMA BRI A -BHBRAM2 A LFRRAM 24 A FHE
M 23 AT A M 21 AFTi e B 19 A A Zam 19 A B 4257 B H 19 A-See BANNER,
supra notice 17, at 278. See generally Death Penalty Information Center, Year End Report 2003(2003).

Available at <http://www.deathpenaltyinfo.org>.
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RABAN > XABEY - ARKE - 243 A9E - LdEAE - hEHE -
'%’iéﬁs FHEAEHRE (BLERREAFEHRER) AMBRIEMN - 2HEFX

B ML e B R B B R IEA » AR RER AN RA — M A AL EA
%W°%*ﬁ%i%ﬂﬁ%%&i@#ﬁuﬁa—ﬁ£t$WﬁMM~Eﬁ£ﬁ
BARM AR L B 0 — A BEAFEP M AB LA » X —AN—FRE - — N
og SE BB B R AR LR AL 0 B OB HERBRERE - —ANEEE &Y
ERE, RGOS TREEOMNABELAN > RS MO MNEBTHRRTE &£
RRE-RRTRRB EHEMNEFTR BAERY  —ANKNE ZBREEA
FAAE 2%  AHE S URBKAGLE - 2—AXAERE BT AL E T @R
ﬁ%ﬂzm=%%;l&ﬂﬁmzﬂaaémﬁ TR ERHIEAMLE R A
#2Z -

£RA—ABWXNEURR PEAF _HEMBLEEMN  BHAHOE TR~
BE-EHE -@E -  REKE  FOR - ARHEE - bEHE  BAL - HE
B BB ERE S BRMRFE TN ARFHE RS S EE ELRHF
8 P LA B B EE S MR RBELIEA T IR R AR L A Z A AT 4
BMAREE - LHBEEMZH » —FMBATEL  RHEGE AVEETR
B ABESA BALFEEREERMG S REFHE  2E BRMHZE
BlSh » EHEEASTRBEAELER BRI RS ATATARBARAS G A

3 See BANNER, supra note 17, at 220-223, 244
PEYRERE BALABESINEFAMNBRETERLEBLAEMN - RNASEMNEDHER
( Massachusetts Supreme Judicial Court) £ 1975 % + 1980 S£ & 1984 S = B FI3R 3 SEA 4
BRMEmEBR - BMAEEEEM 121 54  HEEH 1973 SR LR > 1248 1979 F3 MG 5%
I':*E.E#‘dﬁ% : ﬁfa‘]ﬂ‘t&ﬂﬁiﬁﬂ'}é&ﬁ% o B F o 1843 FHAMB—THEE  RRAMEHNELE ?flﬁ-
TEMA%RPIT - FoFH L FH (William Slade) £ 545+ 218 B 5 ELRHPITS
M ‘ﬁ?sﬁ&%‘%ﬁxﬁﬁ*ﬁi" o 1972 FERARGEREHNENRAEE AL - HH ‘ﬁ.?_‘lﬁ
BHEEMBTMAGRAEE - BHAABEEMNGN RSN B G20 EmE (legislative
inaction) « See GALLIHER, KOCH, KEYS & GUESS, AMERICA WITHOUT THE DEATH PENALTY: STATES
LEADINGS THE WAY, 220-225 (2002). @B M & 47 1837 ST AL AR I RAMFHE
A - N B ER SR B AL 1837 £ £ 1863 4B & AT A - PR
E A SR R T M BELTAMM B B RN o RSN B RS LENZ
AT o BHFEA e 2 R —FEUE A S 0 H BHANS R A ey B4 o See TOBIAS PURRINGTON, REPORT
ON CAPITAL PUNISHMENT MADE TO THE MAINE LEGISLATURE IN 1836 (Boston: John Wilson & Son,
1852); Edward Schriver, Reluctant Hangman: The State of Main and Capital Punishment, 1820-1887,
63 NEW ENGLAND Q. 271-287 (1990).
% Bijou Yang & David Lister, Which States Have the Death Penalty Data from 1980, 65
- PSYCHOLOGICAL REPORTS 185-86 (1989).
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AN TE-ROOEE— A EOEM BARRATHLEL AR RARES
SRERES - CARENTHERRAVAKNE RN LY FF B
(Puritan Yankee) # % » 4641 & 4630 R ¥ B 8L R SR ] - RA M L EHH R
Afk RFHRBRAMN - EXBEIRBRZA  ZHEHFETFABELFE L -
APEABEPFAN BRLHLRESLAKSELRE - PhAERRML
REZREVTEFTALARMGIEA » SN RSP HHSEMS - G F R T
tm o REARLET ¥ LM TH B4 (Henry Ford) 25 sAsb B4t M R » Vg
GMBE R AR RIREAHILE » FREEFH - e H MR AR A
B RAERXPER BHTFEFK  BREEXMMNACTESL  RBWHEE R
HMREARBZAF BB AF —RADE - T RS RITFEA » AF B IER
FRM > mARMBELAMNEL  ER4FBLAMNZREE - LOFTRG N
EARAERNBERENE S ENFTBLAMNE —BAESRIE - EREEN
FHBEGAXULBEGTEERZE G ENEABA - -BHEEAREREA
Z 5 ¥R BRI T A Y

o HRMAEARERRIERAMN R4 R

RAMDABERETZHMAZ— BFEERENAFREARMES - R L

AMEBRZFOHET 855 CRBRYEIPALIHEER - LEARTE
Bk FEA] — A E LB MRAE R ARERAR o RIER MR AL A
AETRGERMEZRBELEAY  RERESGEHRBEHTERLCE L
o — ARSI LEAE R &8 (Nelson Rolihlahla Mandela) 48 4RI B4F 2
MR X RIAiey Esksrs (Constitutional Court of South Africa) FPARk— /L
ZHRITHEE  THAMBREEAIREG LSRR - PR RLFAEAR

T EBEAIDICERAATHAA—SA ZIM3FCH 2 EA M I940 5 1943 £ MK 484G
ARG FBA  BEIRATRPEESEATZ X THAEEMYENHR o ALFRED
MCCLUNG LEE & NORMAN DAY®OND HUMPHERY, RACE RIOT (New York: Dryden Press, 1943).

% g 1945 £ 1954 £ 0 F @M 2 $RE (mean murderrate) HE+HA M A 2 AR L 4
{23 5> £ 1983 4 .3k 4 2 % ¥ #,-U.S. DEPARTMENT OF COMMERCE, STATISTICAL ABSTRACTS
OF THE UNITED STATES, 68" to 106 th ed., 1947-86 (Washington D.C.: Government Printing Office,
1986).

¥ Edward W. Bennett, The Reason for Michigan’s Abolition of Capital Punishment, 62 MICHIGAN
HISTORY MAGAZINE 42-55 (1978).

" HENRY FORD, HENRY FORD ON CAPITAL PUNISHMENT (NY: League to Abolish Capital Punishment,
1927).

41 See GALLIHER, KOCH, KEYS & GUESS, supra note 35, at 206.

2 State v. T. Makwanyane and another, (1995) 16 HRLY 154. #%H#]:%3] A 8 R & REGH 6 042 &
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AEBHNEIABERRINBLAMNZER

FER - FERARGERZ AR -
AEAEBHENHNBARDESG I RABEZ AL EANER TR S8R
B TLREEFKAR-—EEREA—ABREY - PR XA iR &
HREEGFREN B RY - BERSFERBOAARTSHBRT > LLAAMER
BB ABE G2 iRH 0 BHMEBEREILR? RARZM TRy BAEMTAE
FEHE O MNFARLTE  FEEARAFCHEATAER  RERB)IRESF K
Bz ﬁ%f‘%i&ﬁd%ﬁi%k%%ﬁi%%%ﬁi%&iﬁﬁ%ﬁﬁ%{&ﬁﬁi% o KEEBHE
FELB_RYRARREE > ERIBFHLETHBRBNED  HEE54L08
ER HBAAFTLEAEAMGES  ANBEHESAERTABA - ARCREE
AMAER > £GHEAMAOEC BRELG AREM 7 AGHARERIE
THEAREME > BELES ARLELNLESG  BESEE - LGRFHEBY
REREFERELCENNTE - BRAMNGZGEEGH  FUHARER 2
RABAMBRZEY -
FAHEAGES > RABBRLERBAEREY - LB XETHRE (Byon
R . White) 3l AR AEF R L ERARAABG  BEEXREHER A THHE
ARG HHMREEL - YELR  AANGEERE— L FUAFRREERE
538 o PR ARMA RARBFL > ABH EH L ERRERA © RHEHE
ERABR T O RRE AN LEL  RERGAEELE LA (die process of law )
#P % 4% (equal protection) M2k Br e - RdER & KM LBER kRt s
HAREAMBELR - REBRBIHSMAE » MR EHBANERAE G
RMMEE BWAERBREHIWUES - B " HrmhBEHNELER
(doctrine of the independent and adequate state ground ) » I 7[5 BP 4% Mo 16 4542
ESFERRAHE - LR ERLEE L LAAMIAIAL  ER— LA — BB

® &% 1972 %2 Furman v. Georgia % < Furman v. Georgia, 408 U.S. 238.

* JOHN LOCKE, TWO TREATISES OF GOVERNMENT (London, 1698), ed. Peter Laslett, 2d ed., 302, 375
(Cambridge: Cambridge U. Pr., 1970); David Heyd, Hobbes on Capital Punishment, 8 HISTORY OF
PHILOSOPHY Q. 119-134 (1991); JEAN JACQUES ROUSSEAU, THE SOCIAL CONTRACT 398 (1762;

“ Chicago: Encyclopedia Britannica, 1952).

w Furman v. Georgia, 408 U.S. 238 (1972) (White, J. concurring).

& B & %154 4 R 2 47 — £ 4 McGautha v. California, 402 U.S. 183 (1971) » 45 A BILAl 94

« B BEREEHEEXE Tk EREEERS | SRRBANZSEERE R -

" Robert Woll, The Death Penalty and Federalism: Eighth Amendment Constrains Allocation of State

& Decision making Power, 35 STAN. L. REV, 787 (1983). Wvan J. Mandery, Federal Jurisprudence State

Autonomy: Federalism and the Death Penalty, 66 ALB. L. REV. 809 (2003).
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HEEMEEIXFAERLLE THBELEFTIMA, R FRTABFHR &
BESERBEOBRERRE  E-ALt S RARATAFHEAR  BEHRS
ERBEATHEREFENAMEERERSN  ERTHAXRGUFENZ
A EEH— B - LRESER— L =F Furman v. Georgia Z F|# & —18
RGBT EALBIEBRF > UALB S ARFARRABLANZ RS TED 8
é{J o 47

LEEHRHMEERXEABELHARER B HARES - FUBENHNL
KEUBBARZELMT - PLB -t A—F BB EFT HEHREHE 8%
#A#E (Bill of Rights): §AERBIBIMIFH S » RAAEAREMZHEH > R
HERMER  FEERMNE - BE—AXNAFLRANBAAAETHE oG
M SUEM Z A 7 TR A ARG R SRR AR MHEA - VRIS ABR
Bk AESAY > BEASEA LT ERHBARAHEIARE > FEFER
PR H BORF 0 E 2 L 4824 A A A A (incorporation process) e &k T 3%
B RERF2AH | SR PAE-ANFERSERESAZFEEATAER
P o ORRKRIASM ELAEM T ABERE T2 A% T HRE ARG
W EANERAETHEMAAR ST AbER 25— N HEHNTE 8%
FEPREAREE-BREARE  MABLAE  AERSERTAEERE  HX
BELEMARMNESRFTEE  —REHFLTAEMAREREEN  FARFNE
HREFEN I -

B TRBEAFEZME R A - AAALFRE R A2 F (English
Bill of Rights ) » % 6f 3£ B Bl & A ]k B T & 48+ — ¥ (King James 1 ) X o B
(bloody assizes) it & & B A AIEBRH FXIREITE » MITER - HEBR
HAERBEMREARL ) BFAARERARNEESRALRE A £AH
B EREEAMER DR BEEPEER £EB > BBHEEGREN TSR

s

#T ROBERT M. BOHM, DEATHQUEST: AN INTRODUCTUON TO THE THEORY AND PRACTICE OF CAPITAL
PUNISHMENT IN THE UNITED STATES (Cincinnati: Anderson Publishing, 1999).

48 “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments
inflicted.” U.S. Const. Amend. II.

# «No State shall deprine any person of life, liberty, or property, without due process of law; nor deny to
any person with it’s jurisdiction the equal protection of the laws.” U.S. Const. Amend XIV.

% Robinson v. California, 370 U.S. 660 (1962).

TLRAF W+ Moy BEE EABA(KIREF M 5 H M PR 827 F - BARRY LATZER,
DEATH PENALTY CASES: LEADING U.S. SUPREME COURT CASES ON CAPITAL PUNISHMENT 3 ( 2™ ed.
2002).
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LA ERRLRNREHBLAEMZEE

BT BHEORERY ) £ —BAHESHERHEAFRRAERIAG - £ H
RS XET £ 44 (JosephStory)» R H LU RESER AL -AZZFH
IRz 4% (24 (Commentaries on the Constitution) Fi2F[sbiksk » WAL
@i&xﬁ*}"s‘cﬂﬂ BPFERE EEARBOME  WERKHLiRRA L4 BHEEA
L e e

REMNAGEEEARIRALERTHFEEMN  BROHEREN - R E
ERRERTIRRE > R RLES  RTREEEMER - KBHERE
—AEREE RS BESEE  EWH 4R (Utah territory ) FE7 #4477 A SA48 A
RAEEA  2EART —REH  BAEFHARBANT - "~ AROF &Y M EA
PATHFXEARRATH  BAHEHEBAREROREBHEALSF  FTEANHN >
MR B TER KEEMEERE AT KRMEFES
By R AMBATHF R > MEAMNRE R FRE - WHEEA - ERHEREERE -
5 — ,—Q % Weems v. United States & » iR GG 2 BECLRBABNE - 5%
wh THABREREF2AN, E4 TARRENERGEE  BREAFERK
Z2HNTER BRI A (“is not fastened to the absolute but may acquire meanings
as public opinion becomes enlightened by humane justice” ) ;o & #H R AR R4 H R
LSRR EBALEALEFABOBEMH (disproportionate
punishment ) ¢ ;&[R4 Weems £ B RSO R @ ’“‘%‘Jiﬁ#%ﬁ‘]z_ﬂfi wmie
TR RBEM T P AABMNTMEE -2~ JLE NS Trop v Dulles %>
R RS EBBELREELEER R > EREREZADET A EAERE
& i & 4T 4 4% #£(“The Amendment must draw its meaning from the evolving standards
of decency that mark the progress of a maturing society” )e *°2% B 4% 2 1 B 5 1 & & 0%
MESbiRiE R ALEE - BB RAHR - JHRAMABEMT G TN  RAAMER
BEMIET 4 £ B > ARMEERM T — MK -

LALBEBEH 6 A& (National Association for the advancement of

2JosEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES 710-711 (Boston: Hillard,
Gray, 1833). & 5 A KL TIEMNDHESRE  WERATRLBERAELEHNHT -
* Wilkerson v. Utah, 99 U.S. 130 (1879). B & % 8646 30 » B RESF4A SIS SRIR S -

:5‘ In re Kemmler, 136 U.S. 436 (1890).
*%% Weems v. United States, 217 U.S. 349 (1910). AR £ ZB#hETH—EETA BABIH LR

« FMtEmrpsk B Y BRAMFRE  mRpdd k-
“Trop v. Dulles, 356 U.S. 86 (1958). $$$&iﬁl—kt&ﬁk§iiﬁ-?&mﬁ’\?ﬂ§ i IRAR B A
REANWELBEMNTMEE -
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Colored People, NAACP) #—ROMFERIL » REBHBEAFRFERBLFE
—~HWEQERFEGH A > KxskEs# A4 (Legal Defense Fund, LDF) -
R AEFE  ¥HEAFBRHA  EREIBCEERFIBH RALGOE
4 Brown v. Board of Education » * 43 ABUGE # TRl R B EARFREE T
M E e RARALEE I RAEREAESRS  FHRAEEHER
I BEMIARGAREAH#INAEARARERATRSRNEE AR LS
EEARE R A AR RNNE HEFRRETHREAZER P2 -X
EE-HEAAERERBEES — 11 £ A RS 2B (American Civil Liberties,
ACLU) # 65 Gerald Gottlieb 232 A T &R < F ﬁzmﬁJﬁ B s
HEZLERAARARMNBERELGEY  BMAARETHE -
BEAREH2ZS FARABMNARRIAANEEZBREZRTAREGR
SERNE c AXOFERUNHEZRRBAAMNSERFEF R RAFHRE
FRORSERREARNEE - CBARI I RS ERLALTAALRE LA
AREE LEBSRERA  MEARAN M ST RALASEDN RELEH
FREMNZIERRM - E—ANERGERE M LEHRETRERE
_(Arthur Goldberg) » #4538 % T kM IEM % » SrA LB R S IEIR A FEM EHR
BRN R RS POBEESRERAMENHNIETRE - R E SRBET
B BHREAEFAXL - E—AXNZFREY > L FwiEei (Alan
Dershowitz ) FF R AR A S BB ToESL » UE—DH S8 AHHRREH R
T2H wERBMRESRELY BXETHEARARMBEEIETARES  FE
bR EHE S TN ESHREZEARELMEEXENGRE T okR
FE AR BAEMIEE LT L o o RIRIEATH ) Weems 81 Trop ZJHERBE - H
THREARAXALE B EAMNAFEREYME - SEHHEEHMNCHAEHEA

7347 U.S. 483 (1954).

% Jack Greenberg and J ack Himmelstein, Varieties of Attack on the Death Penalty, 15 CRIME AND
DELINQUENCY 114-115 (1969). F 3 — 44 1968 & £ # 42 o 8 &%, o » & Witherspoon v. Illinois, 391
US.510 ARA LT EREE—BETHHIRE  FPRERHAMNALTIRMNRFRESR -

*® Gerald H. Gottlieb, Testing the Death Penalty, 34 S. CALL. REV. 268-281 (1961).

5 ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME COURT AT THE BAR OF
POLITICS 240-242 (Indianapolis: Bobbs-Merrill, 1962).

6! 45)4= Robert Jackson ~ Felix Frankfuter ~ Tom Clark ~ Earl Warren £ X2 T4 % ML EAR Y%
Mz ER - RALAABR LI RE RN ERERGEF AL T Waren » BARBHELL— 44
4 JE M 4% BE 2 (Trepulsive™) ¢ BANNER, supra note 17, at 238-239.

52 ALAN M. DERSHOWITZ, THE BEST DEFENSE 307 (NY: Random House, 1982). b & defe i 4 Fa e »
RYEHF B EBRMEG 2ET - See Gottlieb, supra note 59.
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BAGzEECHANIOFXAREMBE BRRERAETREFRAMER
HRM SRy R ERASETESRE > ARBRERE -

"éf‘—fikfa%ﬁ%k%&’é’;{%ﬁb’rz}%?&ﬁ%ﬁﬂﬁﬁé\,ﬁ‘:%ﬁw‘f"é’ A ph 3E B A RTINS
R T AERTESE  ATRASHACHES BAKXKT HLAH Sl
Fom o @#ﬁ&ﬁm%%éﬂfﬁk o HuE R A EAHN (William Douglas) S5 3% &
( William Brennan ) =43 X ik B R B 46 9 L8k  ZH4 SL Z M KRR BB 6- 2 — 52
% B 76 A % Rudolph v. Alabama » B HH EHIFFER - ARARR—HFE &
B SRR TR TERSEGIAERIMES B8 T LDF &6 -
WRCEHEMAETEGHRCHAMNHERAGRLTE  MERRTRARTR
REMZETEL %mé$%lmF%@ﬁTﬁﬁ¥%Mzﬂmim%%%%(ﬁ
# Last Aid Kits) » S H L2 R ARAMLRE LG » T FAH A LEHDE LR
& BUEEREFARMZIG > FRDAFMBEAAS - SRR ARSERL R —
-%ﬁzﬁﬁ 15 & LDF /& Fl .35 #31% b 7 347 A% (“'moratorium strategy”) °

S ap EER AN EFEHBEEERMNZIIT  LEFARBERER
Furman £z 3k 2 REBRF LA AA G4 o THASHZEERZREX
EE MG O AR > B8 K Sdw Furman £ H K -

Furman €% (BB & EE| X2 H)ik - Iﬂ%%ﬁz&'ﬁﬂ%ﬂﬁ%}if P REEEHX
PR RO ESERERKET SR EhANMABENENER  HABRLH
PO EMEEY RN BEFLEANBSUAREN - c ERFXKRET
Wik T HETRERGEBNE S c BLE—ETHRAHR  E
F Bk kR E R (per curiam) I TRAZRABRAYEEHREMGFTN 5B
REARE L2 EREEFHEEXEAERE T g RFRAMIN S
ZHBHPE  BRE-BDARETLEERLTEL  BABRRETHAEAAAH
HhEG BEAN ARAETEERDRENERLE N ERESRRE
23 B Guiaant ERESHAEARE - CHEARKETRFAZREER

B EE TS ARIONIR ) 2o+ B E% A ER AR o Arthur J. Goldberg, Memorandum to the
Conference Re: Capital Punishment, October Term, 1963, 27 TEX. L. REV. 493-506 (1986).

_ & 375 U.S. 889 (1963) (Goldberg, J. dissenting from the denial of certionari).

% See MICHAEL MELTSNER, CRUEL AND UNUSUAL: THE SUPREME COURT AND CAPITAL PUNISHMENT
- 86-107 (N.Y.: Random House, 1973); JACK GREENBERG, CRUSADERS IN THE COURT: HOW A DEDICATED
: BAND OF LAWYERS FOUGHT FOR THE CIVIL RIGHTS REVOLUTION 442 (N.Y.: Basic Books, 1994).
‘_ F“Hnan v. Georgla 408 U8.238(1972). ARHKELERFRAXEHAFLY X HE AXHK
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MERRERFFARBIE(E)

(concurring) » # A% % $tk o £ F A3k d (Breman) 85K K (Marshall) K
ETERAMALSEE  HOZ M AETEKY (Douglas) ~ 47 % (Stewart)
#iEd (White) $RRERM > RRVERAEZAMNARTAFE - FFEAHE
HEREBRE HRERER DB TR ARA Bt PHERMER M

AFPEREEFROENENESE > REAHLEBHMG  ROEHRTALEGAR
R AEABRA NG - RERZHRAABERAEE R  BEMRARD IR
HRILETREEESE ZRHAFTHEARMEREAF AT XPAT - Hobo
HEHE RNV (minority) KikE @ G358 A KikE ¥ (Burger) 7&?*?.5-"%,5
(Blackmun )~ &R #A (Power) R 4B 34745 (Rehnquist) > £ & B4 B & A48

EGHMRET  ARZHIT - AFEHRAFMRBERZERERS Hzﬂ"i%‘[‘
WERMEBEMELERNE  RhLxRMAT  FEAELEEREEGEXE
ANz % M AkBHETRE BAPE -HAEALZ - RRETEAALY
WEHEHN - FELEE—AAWE - BB H—% > & Calling %4 H4b
BUSEREL TR PRI HERE ~ 4R - REFRERMETR > T -ARK
R R EEEEREMNIARE - CARANREBBAZASY —ANLF
F A SR B E i AR Furman £ 69 FIEFEE 35 0 BT R T 2T 8,
0 RS ARMNEE - PRAEREBENBL L —E RHRIBEA 0 RFHY
I HERMBERLERESERAY R T IRAET o 4 LA Pris B 438 N
B FEHBEEENESHEAGIMEREY ) RARTANBIFER (New
Federalist) 854% » °& — AN S EREKAELAE R/ XET2HE 0 w ERz
BERHGERE LB REOERTRAET O ERTHLFHA (Scalia)
#3358 (Thomas)  MARBEMREBHETSIE > MERSFEFHAR  HAR

%7 Callins v. Collins, 510 U.S. 1141. (1994) (Furman’s essential holding was correct, and the death
penalty cannot be administered in accord with our Constitution.) (Blackmun, J. dissenting).

% “From this day forward; I no fonger shall tinker with the machinery of death.....The death penalty
remains fraught with arbitrariness, discrimination, caprice, and mistake.... I believe that the death
penalty, as currently administered, is unconstitutional .” CONGRESSIONAL QUARTERLY, Feb. 22, 1994.

% Jorn C. JEFFERIES, JR., JUSTICE LEWIS F. POWER, JR. 451-452 (N'Y: Scrinbner’s, 1994).

T AR B RMSIGET 2R R AN E £854R 8 £ A National League of Cities v. Usery ,
426 U.S. 833 (1976) » 3% & #) iR 0 #6649 A 3+ $4% $ 5% (Fair Labor Standards Act) # M& &L R
ARETHLEAE  FEFERAR N LK E o See William Rehnquist, The Notion of a Living
Constitution, 54 TEX L. REV. 693, 706 (1976); D. Shapiro, Mr. Justice Rehnquist: A Preliminary View,
90 HARV. L. REV. 293 (1976); Laurence Tribe, Unraveling Ntional League of Cities: The New
Federalism and Affirmative Rights to Essential Government Services, 90 HARv. L. REV. 1965 (1977}
Jeff Powell, The Compleat Jeffersonism: Justice Rehnquist and Federalism, 91 YALEL.J. 1317 (1982).

5

AEBAEIARABREHELAMNZ ZRE

Batarasik i (1986-) JAF£BH LARRKBT AR LHE- ”&gﬁ@ =00
5 BRMERER  HARHESEHEABR S FRERARLLA -
E-HNEQEREBME-—ALOFERME » BERRERARAARMILEH

#ﬁ’%&ﬂMLT°ﬁﬁ%ﬂhﬁﬁ$z@%’%ﬁ&%%ﬂ%%%ﬁﬂ%’

BERBE R LANAAMZRELEEEREBERLRE - AL LR RS KR
BN AR M B RRA AN N TS 2 RFLAMNBAT - EN—-AESF
FHAEMESZRAEEEE - FLOERUABLEANR NIRRT RESRE
o RRRAAAEBERIAEM oA - RBE ARG LIER P RPEETRBST
(law and order) * 458 #4305 (get tough on crime) A HE BB E - Furman
E ¥ ki > SMFE R ERE &K F 2 RBRGEE  BLABR RIKET
MEHLBRE - {242 ’%ﬁk&f&ﬁd%‘z th ¥ % (Robert Bork) % &484& % & (Solicitor
General ) » #4540 % » & A8 Furman % o PhoM N B £+ — B R RRA
A 0 %M%%ﬁ&%m&ﬁ E—AERSEOH =+ EEMEBREITR A
R FERELE o 7 Furman REAMPBRAL LB ARERELH B MM - 3]
REABALEEHBAORRNLELE  IHAAM2RECTHHE 6NLE °

Fogib by EE/THRE | UTHBEGEHE > A5 ERLRERERE o b
%H&ﬁﬁﬁk&%ﬁ%%ﬂ%@ﬁﬁ%ﬂ’%n&%&ﬂy%ﬁ$#¢’%h
EARARGREEE TANEESRE  BBEEE AN - b BRATRES
BRI E M IITARAKEZ S EM - SEBEHHR Gregg v. Georgia "BHREA
Bz o

B W S5 SR R 2 E B A sk k 3t (Model Penal Code) #y$64 -

7! JUSTICE OF THE UNITED STATES SUPREME COURT 248-252 (MacMillan, 2001). #b#2 4T B & ik by
Sle % 3 4472 72 (Earl Warren, 1962-1968, Chief Justice, id. at 335-339) $ B ERRMEH R R E
8RR RS R A E S F 48 F W -

7 See e.g. Atkins v. Virginia, 536 U.S. 206 (2002). 7FiBbEF4ERM4F - A FHBRICBITZAZTR
LABIBER -

7 ROBERT H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION OF THE LAaw 219-221 (NY:

. Free Press, 1990). & Fowler v. North Carolina, 422 U.S. 1039 (1975) » 5 #r s/ 3% R B 69754
EX X - BRI N AR SERTD 45757 2 4 &1 - Brief for the United States as Amicus Curiae,

_ Fowler v. North Carolina, 73-1031, 31. Fowler v. North Carolina, 422 U.S. 1039 (1975).

Gregg v. Georgia, 428 U.S. 153, 179 180, nn. 231, 24 (1976). Walter E. Switzer, Capital Punishment,

23 PACIFIC HISTORIAN 68 (1979).

3 *Gregg v. George, 428 U.S. 153; Proffitt v. Florida, 428 U.S. 242; Jurek v. Texas, 428 U.S. 262,

' Woodsonv North Carolina, 428 U.S. 280; Roberts v. Louisiana, 428 U.S. 3235,
428U, 153 (1976). 4 3 H1F 4 B3 Wik — (-
‘MODEL PENAL CODE AND COMMENTARIES, pt. I 5.210. 6 (Philadelphia: American law Institute, 1980).
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sk R B FE A E F IR A 15 42 & (bifurcated procedure ) & 5 3% 3= 1% £ ( guilt stage )
#F A M (penalty stage) » £ SHF —~ BB FHLHE > BRELEMNAE
1 & (aggravating circumstances ) #23%$8 4% # (mitigation circumstances ) » 4 [ %
B RER GBI R BT HIFCA - BN EH LT R AR ’é&%lﬂ%z
Al AR TASHRERA MAR TG RBAETRE « T4 %A%
BAHIAREE HRAABIFELEAFFATHEE HELBEEHANFEL LB -
TEAL P 2 E AT AR 35 R SN 69 ok B B B 69 R o Furman £ 244
EVHZ+EMEITRMEE  F 460 ARGEER AN EREBEARLEAL
HRBFEMERANBELBAG LH  ARFMNBENAEFSCAREIR - & &
HRRBEEESLE BRI ERENEE  BHEEMAE  EELLFRAD
#35 5 ®E AN AR E 0 BACHATHBH LA (mandatory death) » & F &%
BHBEEM -
THOABRAEARAANASEREZIH _ZLRRBELATRAREAR
WK BWRE Furman FERM S BRETHZAERBS > BALARKEAT ME
HEHES > ARHAERFRHES - ARALENBLAMZ S AL TRERR
o BRE—ANEFFLAMNPT > LEARFHEBRE -  wREFHB Lt
& Furman €82 3% £ERTHFFELEMAE - LBIRMA LM 28 H THERH
RAHBH—F - - BAOCRFERAMN  BERFIFIHRET  BEBELXEHA
NRFRBHRAMZEEG AR ALBEREAAHA B EHAAH (Harold
Wilson) BAMERE  ERARRLRELERLPEHE - AMIFALLREHZ
BOREBRRARE mREAREORZALE 22 REARipdle R
R-—HEAMETHEABRBRE - WERSERBBRTEFES  BREERAAN
ZEEME - CHEFEAMNES > REENEBRLAMEZRF AR FPREFEEA
Bk > AR THIAATHESHAARE > AREF St b ER® S
FXBEMNEAREROGRE A ANLARREAHE - — X EUBRHER
RS RS B R IR R A% - o BN VR
A FAA > PR EHFANRUT Y ERHARM o s — WAAE Penryv. Lynaugh

ABEELBER-RUKELE  BRAMEZFERGARSFLR SR EET - BRETAREH
#1960 SR ERBI|AAR > ABEIBHEHEE - WBERAEFELELEELF - BHEERD -

PABE it E LM B LM T AL o VICTOR STREIB, DEATH PENALTY IN A NUTSHELL, §4.2
Rejecting Mandatory Death Penalties, 48-50 (2003).

™ Coker v. Georgia, 423 U.S. 584 (1977).

* Thompson v. Oklahoma, 487 U.S. 815 (1988). {2+ X RE+ L RW VP FILALIELN o See
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£ LABERRBLREH S0 (CHFERAR) AMEHRANZER B A
FTHRGAMZN  AERMELRREBAR  FEAHWALEEH - £ =
O0=% > BACAHTAMLES L RABHEAL  KHEERPK THELTHE
GATHAZE | Kl RARR U RILIEEE - FERE 59 (BEHCE FA
B+ MikE Atkins &7 - P O0WE R SERENESEE 4L F
AR ES > P RIE > SR B RAEAK Atkins BZHERX » FIRELFARRT D
#m%ﬁwﬂﬁﬁ@% ho bt & B VAR & Rk — R BT AR D 40
RORE -

Y-

AT l\‘i‘i/\ 7N ﬁ%r_

EB

C

H-FBEREHAMEE

A —BALRE WG REFREAMOALFEE T RBARLR
o RBRECOPHEARBEERHE  SRRA—BART A ELRLE
o BRAENAALF—EZBCLRBARLEMPHTEA  FBEEENMES

P

Stanford v. Kentucky, 492 U.S. 361 (1989).

1492 U.S. 302.

%2 Atkins v. Virginia, 536 U.S. 206 (2002). # £+ X B F £ B XAME— 1 (Z) wEPRTFHRE
THEENGE S 2 FH B EABFRYER  $FHAEETRELALAE PHEZTAEARER
MZMAAFFAMILEREE A5 47% FHERSBE AW AXMFRREZ  do Biw LAEE
FRzzZ+=H» BHErs 60% Cid—3F - See also Cynthia Han, “Evolving Standards of
Decency”, Legislative and Judicial Developments Leading to Atkins v. Virginia, 9 GEO. J. POVERTY
Law & POL’Y 469 (2002).

¥ State ex rel. Simmons v. Roper, 112 S.W. 3d 397 (Mo. 2003) (en banc), cert granted, 124 S.Ct. 1171
(2004). B BHERELERN —HEBETMLE —AANLE Stanford ERFRE+FRET LR
& Einz B 8% - See In re Stanford, 123 S, Ct. 472 (2002); Patterson v. Texas, 123 S. Ct. 24 (2002). &
RABKREM+ERD £ Simmons RARMEE » BRAFRENRBERT HFAL R4
#k (a writ of habeas corpus)* ERMEHR BN EEE — BB+ —HREAEBEHBEEXH ALK

"RBERRFEMR ) SR BETARRT L FLRBGTREA - BRENRGRRES TRER
AEEME | 2 & K 4% 2003 £ 3745 % (current standards ) + 1989 % Stanford £ 2 AT &4
R g e g B ¥ (life imprisonment ) ¢

M Stanford £298 e TEEF oM LEMEERAEHREERFARRTIERHER

7 » See Victor L. Streib, The Juvenile Death Penalty Today: Death Sentences and Executions for

Juvenile Crimes, January 1, 1973 - March 15, 2004, at 7 tbl. 2, Available at http://www.law. onu.edu/

faculty/streib/Juv Death Mar 152004.pdf. 4= 4k 5k 3 2002 4 Arkins R 2 F B RK, » & AW EMH

EERRTURE DR CA L LR RTARKRT I ERZ AW AR RHERF TRAALREA
Mt AR 70 Simmons 2 A S H MEE -
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HRAMSRERL  TEAHBEAEBOLARRRLREFEE  ABTAR
FEZEOEL > FHABLERANER  REEBCHERBRS - E2LAEE XA
WD MIANREBMH ORI ET > MAMZ IR H it CEHEE R L
Rt fAEL PEBORBETEAR  S5ERARTFALG SN, » B
BAALER A EL R AEAHHLRORANERET KOBEBLE
SN TRITOR o KRBT EHERERESG  RETAAGESR RAE
e - ARGAACRMSED  ELaNEL L B3 E » ReMEA KSR
FREAFL REENMEARMN  EBLEBERANTEERES - Wi H
BARERE  BRESAVENEFLLEE > ERAERAT » B RARET
BIE - BEARHREMT  ANBEBERRAATE S5

EB LG Gregg BB ZHAANREGHHGH » #e— Lt —F U378 50%
EEGBREEE > B EXEY 6% 8 ANQEREHLOEKFEE — BB
E-AAWERFEHE% - CANIBEALALEIRERNBI FHEA
REA HAABEMRYRAA  ARAOAIBES S - EADEBEIFEOH I L
BRAMGYGBALXAS » EALBASL  ZALERBAS » GFALLMBF
AL ZRTUATHEFHALLESHTHOAS  AREALREIEAS -1
FRE-_BRETHEBRASHNFYE  TUBALEARALAHAFBAER » bt %
ARIERIEEFART  REFEFREBERFTHARYBES > RERE G
ZTHE o

FREMOEERRAR LB LSRR ID LI - RERIMEEH R L1

¥ 745 1840 4 0p A 45 B 4R R KB435 Kk 45 8 ( Carl Joseph Anton Mittermaier ) #4588 B 5
AARZRFHBEUTENIVH L BRALMNE KRB L M A - Joachim Whaley, The
History of the Death Penalty in Germany, in HAYLEY R, MITCHELL ed., THE COMPLETE HISTORY OF
THE DEATH PENALTY (San Diego, CA: Greenhaven, 2001). R4 — B 5 £ R AW H L EIBL RS
BR e ETEEAMNANERAMEARERE  BRTRE B ERAKRZERTR €5

# - See e.g., ROGER HOOD, THE'DEATH PENALTY: A WORLD-WIDE PERSPECTIVE 238 (Oxford: Oxford U.

Pr., revised ed. , 1996); Michael L. Radelet & Ronald L. Akers, Deterrence and the Death Penalty: The
Views of the Experts, 87 J. CRMINAL L. & CRIMINOLOGY 1 (1996). For a summary of this scholarship,
see Ruth D. Peterson & William C. Bailey, Is Capital Punishment an Effective Deterrent Jor Murder?
An Examination of Social Science Research, in JAMES R. ACKER, ROBERT M. BOHM & CHARLES S.
LANIER eds. , AMERICA’S EXPERIMENT WITH CAPITAL PUNISHMENT 251 (2d ed. 2003).

* % Rtk Mgk = 1 (B =) See Also Robert M. Bohn, American Death Penalty Opinion, 1936-1986: A
Critical Examination of the Gallup Polls, in ROBERT M. BOHN, ed., THE DEATH PENALTY IN AMERICA:
CURRENT RESEARCH (Cincinnati: Anderson Pub. Co., 1991).

¥ KATHLEEN MAGUIRE & ANN L. PASTORE, eds., SOURCEBOOK OF CRIMINAL JUSTICE STATISTICS -1998,
134-135 (Washington, Bureau of Justice Statistics, 1999).
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BEAHNEZAMNLESEFRERBLARERAAR - UM E 5B R g X
ZRAG  HBEALELELNRMASHERAMOERLT » BEAERFOBUEA
410 FEARBCHAZE B AR o M AN ER TR ER M 0 &R IFRG -
BAEZABHIAR—AWAE EREFHIPEASY > ERAFEEEFEL
THRA GBI RAES B RMREAMNZLARZE BHEL BRI TSR
BAARRECALSEEF A LAMNAE - LAEARE - wERETAR NG
EHATHM R REESENTARGCHRERYMELEIRE A RBLEAMEE
—REOFAAYARAABRTALRERNETH T T AAMRES AT FERFETH
o MEBLAKRELANA - N SEFBRERELRA > SEALMITRIFE
AR ERRF - TR EARBRBUSEERIE bR ERE - thAg HABE R o
(RARERFEANMAES  FELTHSEAN ERZERAETRATHFREAE &
FARAALBEELEERE B ADAEBR e EAAGELHMHE-
LERESLABAAMMNEXGRFRAGHS - FRARSEREEAMNEH
Fidkdkey TP EETAHERE » PURERRRRENENILEBIER - K
LBl F oA FETHRLENS 2?5 Fuman £EF EBRBAETRTE
HEFHAMAIRD » wREMERRAMAMNBEAREEALS TR R
R A & R o AR AP HPITHR  REABERRAAMEERERRTEL
g BB BAEHIEAYARE LM ERA R (Marshall Hypothesi’s) s AEE R
F-BRAMRAERAR  FERBELR - RRITRFLES > AEDE

THEA 1965 £LELE  BBWKREE (Murder Act) AL FHRAGRK » ARFTEERAE
KB B RFVBFRA N AN LZ S HEARA RAARE PRETREGFEFAHA
FBRAMIER - AP RA RSB - HE 1994 £ R E o 1997 FHREAF & T EHh - RFEH
A& % (The Human Rights Act 1998 ) » &M A XY R B L LT BN &N BEHRRES
BEHFERZRAGER AL —BELRAFAMNARAE - $ LIRS (SUNB A2 A E
— 8RR (FLE) BIEESH REATZFEA R8I

RN A 1981 S5 K Bk 62%0 KRR SRR 22 EBONEF €0 B & 45303 F ( Strasbourg )
AL RAME R LRSS REATRER LA TENMER ETHRITS HRRSG

BB ARG ERMNZ G AR c RATE B9

® o g KN 1967 545 £ 347 A (moratorium) 10 4 > # 1967 £ E X 4k 1k - FRANKLIN E. ZIMRING
& GORDON HAWKINS, CAPITAL PUNISHMENT AND THE AMERICAN AGENDA, 5 (1986).

*! Furman v. Georgia, 408 U.S. 238, 362 (1972) (Marshall, J., concurring).

%A, Sarat & N. Vidmar, Public Opinion, the Death Penalty, and the Eighth Amendment: Testing the

&Marshall Hypothesis, WISCONSIN L. REV. 171-206 (1976); W. Bowers, Research on the Death Penalty:

Research Note, 27 LAw AND SOCIETY REVIEW 157-75 (1993); P.C. Ellsworth & S. R. Gross,

Hardening of the Attitudes: Americans' Views on the Death Penalty, 50 J. SOC. ISSUES 19-52 (1594); R.

e8M;: Bohm, American Death Penaity Opinion: Past, Present, and Future, inJ. R. ACKER, R, M. BOHM &

8. LANIER eds., AMERICA’S EXPERIMENT WITH CAPITAL PUNISHMENT (1998).
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REFENMAE  WRRK IS BT MLHEEL X LRI REFEE #

REFESEE MRALERCAFRE - "REARMATRIRHEME 9 H

B AARAEHRREG - EoREBNE > MRAETE AL ER T RAEA
B ok g B A5 A 42 4 (life in prison without the possibility of parole ) » %% &
fo b T AF 8815 4 £ AE B (work and restitution to victims’ family ) » B & % & 7E A
BILLRE LA T E S50% L mBRPEERBRI AL - SRAE AL
EFH - o RMRBAT RARY D S5 HIH A > EERALHF—BA
FEFARBREHAMALERERELEFR - THNBETRETELHFRE
HAMAOIFERLEZHAEN > BPACBERRAAECE « W RERE LA

REABRA > REARA—Z4EELH - MAREEEHRSE > REHEETR
BARRANBEMBZAY » IR LB - ABRETH E %P (Blackmun)
HEBEAAMZARGEEN > AFHAMELERE  TRBAANZTHME £
o R BAEETUARREE ERERB LM o« AR THEEHT R
WEBEMa s kA MIAER  RAGHRENELEE LS HRAR
BEEMYEM  REHE - RERSER—AREIHAMIR T 5 5%
E-—AAWFELBARAEE BT TREEMZ—Z - il TR SHERLER
Mo BEEAHFLAM B RAMATHE - RIERERHIT  ERETFHib

* Gregg R. Mury, Raising Considerations: Public Opinion and the Fair Application of the Death
Penalty, 84 Soc. Sc1. Q. 753-770 (2003).

71986 4L L EBBZENERERE > %R FEALEAMN o REML L B LTS 0N E
TARBEREAER S RESE  FAAMALE RS 24% (Cambridge Survey Research,
1986 ) « MRS ALE » A XFF4 T9%HFE 26% - C. HANEY & A. HURTADD,

CALIFORNIAN’S ATTITUDES ABOUT THE DEATH PENALTY: RESULTS OF A STATEWIDE SURVEY. (Santa Cruz:

U. of Cal. Sante Cruz, 1989). 4 424 M A w87 jv (Nebraska) M eh38 & » LM 4528055
¥ TN%E 80%H%ZE 19%K 26% - W. J. BOWERS & M. VANDIVER, NEW YCORKERS WANT AN
ALTERNATIVE TO THE DEATH PENALTY (Boston: Northeastern U., Criminal Justice Research Center,
1991); W. J. BOWERS & M. VANDIVER, NEBRASKANS WANT AN ALTERNATIVE TO THE DEATH PENALTY
(Boston: Northeastern U., Criminal Justice Research Center, 1991). H M @& 4 A M W L
Bowers, Capital Punishment and Comtemporary Values: Peoples Misgiving and the Courts
Misperceptions, 27 LAW AND SOC. REV. 157-175 (1993).

PRI APERIN > —RORMEHF RS T4%  BRHA 20% LG RICHI LR BHMEE
1994 Fi@EEE R EHERLRLA « SMNRAHD £RMFRERH L 08 R%IBHR L
FEAART D FRFIFEM- B ATFN R A HH N E AR 2D F50H] LA - Marla Sandys
& Edmund F. McGarrell, Attitudes Toward Capital Punishment: Preference for the Penalty or Mere
Acceptance? 32 J. RESEARCH IN CRIME AND DELINQUENCY 191-213 (1995); Edmund F. McGarrell &
Marla Sandys, The Misperception of Public Opinion Toward Capital Punishment Examining the
Spuriousness Explanation of Death Penalty Support, 39 AM. BEHAVIORAL SCIENTIST 500-513 (1996).
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FEMIAEIARLAREHB AR ZEE

HMEEARREHT - L RERDEREE T SHEAMNES  HEMNPITZAF
MEBETT  FRREEREE  HEFSHEARMEKR -

(RAHAMYREASENF BN LM 255 % (Gallup) 23] B
BEREL  E—NEZNFE-~AE—FHPH RHEEHERRAM  2FHER
FE—FBM — At F U ABREEN I T AZL2RREART
( National Opinion Research Center) z —#&#- € $8 % ( General Social Survey:
GSS): B—i-tZ &bttt (Hars) 248 « "4 FABLRALLE
EHERE  AXKBEEHE2AEUAB R 2R ARG (B2) - BE
% i ABRRFLAHAANLERZSEE AL EZ 80%  FFHREHMIEMARL
A 0 BEFRITE TR R AL RARITIEAEMES (Violent Crime Control and Law
Enforcement Act) ;> 47 T4 MBR R LA HARMES - — AT E@HM K
BREM > —HARNEHHTE TRH £ RS wR AR HNITE (Antiterrorism and
Effective Death Penalty Act) | » P FR#] 7] L ifR# » SUlwik LR 2 R 50 - A5
FRENARBIRBRALAMITRRANRORBERRERSEE  HREREFT
ABER REZFAMEERL TR  RARLMFLLA AT EBRAABREE
R BHARES,  EAFBERLTHEY -

A A AR EREHAMIFETEHRA X EP%%EE,@%&%,% oY S %
ARB BRI « £—HAAOQOEREDN > L2BMABLFERATLRARMELEEER
FEAHBRAMM  MAEEAZTHAE  wdileiers - " CHEGd YRR £
—AEREFEZ_QOOFM » £RGBLERT 642 £ LE4rE 87 MLR
MM ERAELIAEE Lz E g vth— o VE P HER EMES

% “Although most of the public seems to desire and the Constitution appears to permit, the penalty of
death, it surely is beyond dispute that if the death penalty cannot be administered consistently and
rationally, it may not be administered at all.” Callins v. Collins, 114 8.Ct. 1127, at 1131 (1994).

¥P. C. Ellsworth & S. R. Gross, Hardening of the Attitudes: Americans’ Views on the Death Penalty, 50 1.
SocC. ISSUES 19, at 50, 2 (Appendix) (1994).

% Act, Sep. 13, 1994, P.L. 103 22, 108 stat 1959, codified as 18 USC § 3591 at seg.

®P. L. 104 32, 110 Stat. 1214 (1996).

1% See e.g., Hugo Adam Bedau & Michael L. Radelet, Miscarriages of Justice in Potentially Capital

_ Cases, 40 STANFORD L. REV. 21 (1987); MICHAEL L. RADELET, HUGO ADAM BEDAU & CONSTANCE E.
s PUTNAM, IN SPITE OF INNOCENCE (1992/1994) (F #4#AK sl I (AW MALEN) &

db P WA B BRE 89 £) ; Michael L. Radelet, William S. Lofquist & Hugo Adam Bedau,

Prisoners Released from Death Rows Since 1970 Because of Doubt s About Their Guilt, 13 THOMAS

.5 Death Penalty Information Center, Innocence: Freed from Death Row, at<http://deathpenaltyinfo.org
/innocence.html.
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A E (DNA) AT ARBLEE - F— A EDNARAHEFTRRHAEE
EAE—HHEE Ptk DNA BB RS B EHRLPFROFE > RELERSY
Fs A THEAMEERLZESL  PE-HAAFE O0Z4 % 35
MARRBABHARER A P4 10 AZE L DNA Bl n A s s« “gs
DNA 2By TR A S B EAEARY > LEEERTAEBLZATIBE - £
B4 67 2~ € ( American Bar Association ) 433, & £ 05 R » R GAHLE R 4%
REMEELE > REBWE 0 W B L BRI RE I 0IE R B AR B -
ZOEN—AACFRB-RBE > TEEARSBEFLAMAIT > AR AMNEH
EH R ERENT A CEERBRIRARDE ) SH Y EG AT LIRS
HHBTRBRE CH LM BRSNS E EREAMNBTESR TS
Eﬁﬂgj—ﬁﬂbk%%%"l‘?ﬁ%%T*%%%ﬁ‘:gﬁi&%ﬂ%ﬁ@' ( national conference on
innocence ) 74 B M A A E £ % S4B R E Z A FESHS (former death now
inmates) —EB#H— B L& » HRAAMBR B RA LB ZLNELIE - BHUFRY
BRLTEARKALRERAAENHE > SRTFREF Repo@ua o 1%
ARAE R EH A LEERE L ENAERMNES > ERABNNERE
PEEARAEHBRAMBEFR  EREAREERRE - TE-AAR
#2-0004M £ 2ARNZEF  EAAAFR BT AT waMx
B BMRANRECEHREARREAAMNZCE - A FRBEHVIAY
ABCHEERGBETEE - EU AR LARTEESa e ZH - Pan

192 paul W. Valentine, Jailed for Murder, Freed by DNA; Md. Waterman, Twice Convicted in Child’s
Death, Is Released, WASH. POST, Jun 29, 1993, at 1.

193 See e. £., S. Cohen & D. Hastings, For 110 Inmates Freed by DNA Tests, True Freedom Remains
Elusive, Associated Press, May 28, 2002.

19 See . g., Dennis Wagner, Beth DeFalco & Patricia Biggs, DNA Frees Arizona Inmate 10 Years
Included Time on Death Row, ARIZONA REPUBLIC, Apr. 9, 2002, at 1.

15 ABA House of Delegation, Report with Recommendation No.107, ABA 1997 Midyear.

Y9 See B. Burtman, Small Town Justice~It’s Not Just Berkley & Cambridge, MOTHER JONES MAGAZINE,
Sept. 10 ct. 2002.

197 Sara Rimer, Support for a Moratorium in Execution Gets Stronger, N.Y. TIMES, Oct. 31, 2000, at A13.

198 See e.g., 8. Chapman, 74 Problems with the Death Penalty, CHICAGO TRIBUNE, Nov. 8, 1998.

1% See F. McRoberts, NU Professor Now a Media Superstar, CHICAGO TRIBUNE, Feb. 7, 1999.

"® True Crime (Warner Studios 1999); The Green Mile (Wamer Studios 1999); The Hurricane
(Universal/MCA 2000).

! Sharon Waxman, Hollywood Pleads Its Case, WASH, POST, May 8, 2000, at G10.

1123, R. Gross & P. C. Ellsworth, Second Thoughts: Americans’ View on the Death Penalty at the Turn of
the Century, in S. P. GARVEY, ed., CAPITAL PUNISHMENT AND THE AMERICAN FUTURE (Duke U. Pr.,
2001).
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FHGBRHESR R SAERL  EWNAMNBARFIR R - FoFER
zE GRMALNELRIAEA  REBCIRAMNEESESL P wRERE
THREOBE  MALFELE  RIMKELFHRE  MRGEEF—HAX
AR ?P_OO0OMK LB RS R HA—LRENT L ABHETHLET
—E 2B %L T & F1%% % (The Innocence Protection Act ) » 5L 2 3% 36 B5 #5.R
A Bz sEE '

— AR R B 8 Ao K AP A B R B (George Ryan) AHREMA
F+ZEABAREERA2E  TANR OO0 —A=Z+—BEAZMEFL
#4776 (moratorium on executions ) » W&k %58 ¢s KMz ERBRHAR
2o CE MM R4S M B % (Paris Glendening) #=QO=#ZANEHEA
B ST E AR P 24546 LS L RMHAT > TEARNHERRE AR
ATHERAANAEREE A TENRIN-—BSL5AARMNALFEY > OR
BB E - EM ERN OO £HIER » BFEAGKFELMNIIT - 3
KB BRHENAZHSPHEKERALEAN  2ERARCHRUEIRS  ORTE
FHATR AN S ERE A Tieboid « PERRAHAMNGF AR ERABLLER
FHAMNZEHE > —OOZ4+AESERECHE T EZFRIIBILEK
(64%) o 120 -

Fd

1% See James S. Liebman, etd., Capital Aurition: Error Rates in Capital Cases, 1973-1993, 78 TEX. L.
REV. 1839 (2000); Deadly Mistakes, N. Y. TIMES, June 13, 2000.

14 T g 5 g0 2ok b g N 2003 27 48 by DNA # R 45 #542 38 £ % 7% ( Advancing Justice Through DNA
Technology Act of 2003) /3 (HR 3214/81700)

I Ken Armstrong & Steve Mills, Ryan Suspends Death Penalty; Illinois First State to Impose
Moratorium on Executions, CHI. TRIB., Jan. 31, 2000, at 1; Dirk Johnson, /linois, Citing Faulty

Verdicts, Bars Executions, N.Y. TIMES, Feb. 1, 2000, at Al.
16 So¢ S. Turow, ULTIMATE PUNISHMENT: A LAWYER’S REFLECTIONS ON DEALING WITH THE DEATH

- PENALTY (Farrar, Straus & Giroux 2003). #%% B € 2002 £ &6 HH T E A+ ZRERZIR
A EBRASERAEREBERAARRNAREL RS-k NATRRBBTHRER
23534 o See J. Biemer, Death Penalty Reforms Lauded, CHICAGO TRIBUNE, Nov. 24, 2003,
j3'-”'Henry Weinstein, Government of Maryland Orders Moratorium on Death Penalty, L. A. TIMES, May
e 10,2002,
M8 See M. Possley & S. Mills, Clemency for all; Ryan Communities 164 Death Sentences to Life in
* Prison without Parole, CHICAGO TRIBUNE, June 12, 2003.
¥ See 1. Coen, Death Penalty Skips '03. No One Sentenced to Die in Cook County for First Time
Since '77, CHICAGO TRIBUNE, January 2, 2004.
~-See CNN.com, November 25, 2003, reporting on Gallup Poll. #.f# K EHEFFE A 64% - BATXH
THRMAARPTLERRRY KRBT EBABFZARLRR R HREMN  2RE4E
ARMAZERAMRE LHORDEE  AMNER L RERBERD > RH D BRA AR
R MAREHIEREE ) XEARARNEE > ABF - RTRE2ORELAANT?
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12~ & 3Z

BAEAAGAME  FRBLAMZBRAGNE AR =5 % %M R
Wf EFE B BMARARMAENG LM ES - IHICARLBRAGE » ATHEAALT
RRERNE  REBLIAHNEGONEEINAAABEREMF > WBETLES
FAOHAGTZBE FLEBMAXBESE2SELZREERFTEL L BHE
P EHESEARBEARAFT LM ey B (Muder Victims® Families for
Reconciliation ) S Etb - ¢ M B R FHEHE B 22 H 50K FHIELEEE -
EABZMMASAHE - PRELEEHEREBBHEERT > RERA BHBUT
BEFNBMBAEGREMN  E—B—EEH > AT L 5085k £2EESA
REABBABONRE - ETHEFEANLEAYWHHE > dRAB SN - AR
BHRE XA TERNGEE ) BLAMNES A ERHORE > ¥ REMR
WA TFRE - bBATHNFRAELAEZALERYD  RRFAREFTEHR
A RFFAEF > REATHESHHG -

AR L AMER RIREEYER HMAEBMEARREMNHMEEMA
ACEERS - B ARBAHBEAE LGB E ] EABRLGE—RMER -
bR AR GRAANLRED R FF S BHFLER AV EHHEAADZ B
LR ERREB TR SRR « @B BB LM TR L E SRS E0g
BERSMEAAM  UEMBRTEBHZ o RHFTUKR Y E LT AAHKE
BREAFTHRE > SEXHRYBHBBEMERAR - B LAMNZ BoripEsh  —
RFHREA RS TARGZRYE . ERARREASEEHT o BMEBE
SR S0t c FEREAAEHALERNE - AAHBRRAERY » FF2 B8y %
BAVBRAA G AEBHLREARARIE - ABHBRERE? ABFRLERE
TRy REBAFFRPEHEZRY ) —ERVAA > RRBARE > RA6A
EEAETHTHERL  RELRE - wRBASASEEHGHE - gl
MERRR FAALRENLE BETUMHBRAGLRE? SEERR 18

12l Bud Welch, Speech: “I Don’t Want the Death Penalty for Timothy McVeigh! " A Fathers Struggle With
the Death Penalty and the Oklahoma City Bombing, 2 LOYOLA J. PUB. INT. L. 53 (2001).
122 HELEN PREJEAN, C.S.J., DEAD MAN WALKING: AN EYEWITNESS ACCOUNT OF THE DEATH PENALTY IN

THE UNITED STATES (NY: Vintage Books, 1994); ANTOINETTE BOSCO, CHOOSING MERCY: A MOTHER |

OF MURDER VICTIMS PLEADS TO END THE DEATH PENALTY (NY: Orbis Books, 2001).
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ARFEBIFETOGRETAS ARAESTGE— % FASEBARLA SEBRY
BEHFBLELEE P ROHEARE AL RA AN ATRY BIEES
M TRLMSEEALEAERAORTRBZEET  SHFHLTELLL
FH2EHREPEFEMMANT  BHAMBMENRE MEIREEHSZVILE - HE
Biaemt  METERFNLERR  £RANSERANARLEFEEL 4
Hey BB RTUEREAE  A2ERBER LB+ LERELE—AA
QFZ—-RAEEMOBAZGHT TR AFETEL - SEFLLERR > BE
Z2BFERE S AUAKRF - GREKRF-ZEAM - BLAMNER FRBAKRSE
HME > AR g RS (homicide rate) H+EATHE22 A - PRk
Bz EHRE  FHERAFHZEH  RANELRBEF e LE AR
HETEALEIANOELB S - RAEFHHLER T RTRNRBETES
BEHoRE TUHBEARAS  ABRILANCES  BRESEE - P
TRRREHBBIBARY  BETENRAR - A FE-BAFRREEY  H#F
BRIEA—HBEHNET > Sl FRAE ABELRT  BERETRE -

' F:ric Neumayer, Good Policy Can Lower Violet Crime: Evidence from Cross- .
A National Penal of Homicide Rate, 1980-97, 40 J. PEACE RESEARCH 619-640 (2003).
il&?&%%’ﬁ&§§%$%%%—i%=ﬁ?ﬁ%#%=%ﬁﬁi&$%ﬁ’ﬁ@%
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Mék— @ 2B R SRR AA K80 F

(—) ~ Furman v. Georgia, 408 U.S. 238(1972)

H k£ A
AEXBEAREAFRABYHEARFALN » LERHHFEIEAE
SeAE LA 2 30 A% KB B H B R o B AR F LA
FEREEEEHEXEANERE k-
( Death penalty constituted cruel and unusual punishment and did violate the Eighth

and Fourteenth Amendments because the application of the penalty was discretionary,

haphazard, and discriminatory in that it was inflicted in a small number of the total

possible cases and primarily against certain minority groups. )

E S
AE M Eh B B 1h M =4 M £ 4 Furman v. Georgia, Jackson v. Georgia,
Branch v. Texas 44 %32 - =41 3% A Furman, Jackson #f Branch 34 % Z A » 45
REZME-—BEBRE_GREFLHAAREMN - AERBEBELTK
(certiorari) » =B VP HMIRAPITARAFTHAREBRATFTHZAH
AmERLEBAEENEEIENERE TGk MAEEE -
ok
RARFBAZHEARBPTAMNBERBRAT T EREERH
BEXBEAERE T mis c BIGREMARNSBE  BOEF -
' 1 -

- y ' j

(AZEHS: 43k EkLEEH (PerCuriam) » MAMKREFTEERNL

# & B.Z » Douglas, Brennan, Stewart, White $2 Marshall Z XA T EHEAERE
( concurring opinions ) % ) A& £ 2 77 #| ;& 1% ¥ M % 2% - Burger, Blackmun, Powell

#2 Rehnquist w4 k& & BAF &R Z (dissenting opinions ) ° J

Douglas, J. concurring **

SR RRE AT, HEL > RREFSGAT 0 BEEERRERA
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P B S Bl BRI A AR D BER BARBERZATHEME L -
A ERBAN T ZEERZRA > LRABTRALBR  EEE R,
EMFZARE - EXHERXBEANGEBLETERELSE ) AEHFHEEAA
THERZES - TERILEHBENPE - JFREFN - FAMRMAE > B2 K
HEERREE ABAAN -HB LT REE S L - AR ELAAD L
P W REBRTRAALAESER  NBEERK -

Brennan, J. concurring -

EABGEHEX "TRBREAFEMNT ) GRLEAAGHEZ EAXAATAE
ZHE - ARFPEAEARAARY  RELFHLFRAABABZNEGME - R —
BAMAARFEABROER  WRAARFF2ME -

—EMFATHA T ABRAEE > TREALMRAG - — ML TE
B mEk = AMHRZTEMES  Z - ¥NACTELELREMNT  w
BAEEZGTUAEIREM T LR ARARBAME (& FEY) EABER
FFHEE KB EFE  REMHAMNE M KEE AR AEFFABAME
A FRERBETURES ) AXEEEE T LB RARB AT 2T
FFBE - HEMNTIBEATLERANESG ) FETAHENER  £HAESB
B THRBEREE ) ey o

FEHR L REOBA - RARRA— A BEES  REFED
B mAMMIAAL  CR BRSO BhLEkACHNHEHNEE
BoMROEF  EEH LR FRALALARFAEH YR - 288 -1Z0
FRAHIEMN T CEMRDER > ARG LRR REERARLEM RGN
Ao BEROEHERHEMNLE  ERT-—AARTARNEHHA A 26541
AT ARPAT > AMBREHE R T YA TELEFROEERHT S
AL F R LA o o £ AL b 3% A Furman .24 3% 5 » Jackson #2 Branch 6% & (3t
BERA) RAES > RAULARARARAL—FREAZE - GbiBAME
EMATM G ~ APMHE - H P KB~ BAEM - RAM A TRBES - £T R

ARG AMEAT - AAME BAMARIEA  ERFHIE RS H A

REBRE - AMERAF LR S EL R AR BRI R4 > R EEBLRRY
BERAL  CHATRRAMEAEE L4 AMARERD « B AT HAT 0 FEH H
b IR AL A o
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FELRALFARLBXE(E)

Stewart J. concurring :

FAMBEEEMFLFRRREEARE » MAMEIEARE « CHBBHEL
BTEEE  RAZRARAHRE  ETREFLTAENRS - A2 HEEA
FEEHRER B A ARNEEEXNAF FRFARTRZAL FIFAR
HZTHETOERERRER > MRAED RO AR ERIARLIEH K LA -
AANREHELBEEXENMGAE T RS —ER R A 6975457 Mo ik
JEE 83 3¢ (so wantonly and so freakishly ),

White, J. concurring :

EANERERSG  AABERABAMASZRE  REMAMNBERELR
BEBGEGEXEAERG BRAEEALELAERE - BAELRORERE
B RIAR () AR BETREMN (=) R ERRLBHLAM  (Z)
RERMEFERARY AREBMABDERE B RESHRA MG TRERRAD -
EREZEFRAT > AEZMALFARARAMETER EHHESEXENME -

AMAEFHEGERABRS PEESZLAZRONERERAEHELTEY
MAZEEIL MEAMEDNEBEREAE > ZEAHERE - SLREHTRER
H A B RERANMA - TRASRERBMESPITHEERE B
HIEHRABATHEN T % - EERFEATHRAMERAEZRATLRBERAH
A4 BHE LRI XBEKRBE (patently excessive ) RBBIARFF2
M 0 RR E AR A ME
Marshall, J. concurring :

—FEMPARATHWREG L —GRASL "RBRAREF 0 —  AALEL3
ARNBEEARRY  AXARTHAEANLL - —~HAFKXFLEF > UHFHA
fide e RN EABIFAEKEY  LETAEHNR - Z - AFNBREELBEERS
ALk B o v AFAMEBERRERILEE G EEREREETARFEAN
BE HBEE pREFRBRAFAMER  HERHAA - ERKERE

BUAA B2 h ) E L ERZATY o 2 RESFERNY  BEFAER |

BAFAEZ T HeME -
FE GG ISE B RN R AR - A AL - ERENE - B4 -

RBFEZAE - 42k "RBARFE, AT FARMNBREGFE > BRI |
B XFPHEBETOEAR - B HEBBEFTAANNGEABRRILER M |
BAETHE > AARLELEEP A HRLEGRN - MREY HLRR
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EFEBAEAMABREHALAMZ LR

FoAMPBELEFERSG  BARIBREMRERE > EBREFTRABELR - @
AR ROAERFHRARLA » MARHRFERMGA  EEFBRELERAH
B A R AL TN RRBBILEDR T ZRPTHK  THRELEEE LN
BEXENEARHNTEE  ZEELLORBEHE - TREEZHEL A%
BEREERT > ARAMNGIEELLFELER  RAMBRFEERLE - ik
ARBALEBAFTEHERER > RUAMNA-BEERLEZAF -

Burger, J. dissenting :

FEAMEPERBREBDEAMNT > MELER I AAEREBRAMEL 15
REREEREEXENE  RETERARLREAZERE MAS B R T4E
ZRAEN BARALIB LB ORE > MERARMEFES - TR - R
NIEHy > A ERTHESH  BAEESH -

R AEZM L SEHEE T EZa#sT o RRALEH -
REGEREEBLLA  RE VRSB ERAAM - 28X RETHFEEX
SIEFEAAR LR ERBRAAHGTRELIN  ERNFREEIAHEEXFHESR
Byt - @ MEEHERXENEZERE S HHRES T M OB
BREHBRRLYLLAMGER - BRBIHEEXHE—BAT—FEUR &
AT HBI R RFER M6 &1k « BPELE S F 2 K4 McGautha v. California 77 8%
WAHRAEAROMNT > OB AELARAMEASAABROMNT HEHERE
R E AR T A RABRRD -

BFHE NOSHETRAARMNEFEINLEBE gl " AoB2 B8
(unnecessarily cruel) » B @2 R EHMEERXENE  BBARENELBEER
BEEMERBRICESEA RAOME > EAMNFHRDHMA > CEEHEHE
XEAGEZHEE REBARAE - DEEASETEEHRATARBGE |
REIE S R F A K LIS T 2B RIS - BN B A HRFER
NEFRBMERNE  REAFELREE > AT E L EAREEXE - ok

h}%ﬁﬁﬁﬁﬁ%’%%ﬁi%AﬁR%%i%ﬁﬁ%%ﬂﬁ'iﬁﬁﬁﬂﬁﬁ

B o
AERSBELEFBLRM AL ERABRXEAG > HRBABFNE
THMO T XA TR S > SHERMNOBRLIFATRE - 3 5HEBHNE
WRMAE > RSP RLMEERAE > ENFRAAMGDE  GRELF
RATESE > ARMPIBET AR -

v



MEFLRRRFATHIR(E)

Blackmun, J. dissenting

AEBLHH LIBAGRELE AAHAMZRERFETARZERERT
RAEFA BB AR H- PR LRAYESRTRUEAAMNDGE - 2R
MAEAMNERABEGTERLEFXEAE  REMLAAGEREEEERX
BN SR Do AkANETRE -
Powell, J. dissenting

&$$¢&%%ﬁ&§%ﬁ%$%ﬁziﬁ=%Aﬁ%£&ﬁ%%#i:m
ERAMERMZALE QRERBE - ERFAHN—BHAG  EHXFNE
Bl Bo AR RITAMGELR QA% BHAMNBERERTEESN LR
# o OBEBRLBFAMNZ I ERZEF - FREREZZIXEA - B H
B BAVEEERIBER  BARMDAREHATTAER AN BORFTR
W MARA METRARMASEERNERSBALLEMN  FRREEES
EEHBRE ) REFREBTHARM AR - AL AHER - BHHERRA
AEBHN 5 ILBER -
Rehnquist, J. dissenting

SR EREEARAERUASREEHRELL M —FEHEE
HHFRSAL TN Fzm ek BEEE  EAFEERTAL
ERIMGTALEENAL  HRARERBABI AT RMEH G REELW
MEMMREE RSN R R EM AN HRERELE =AM
DAL BEFRLEBMZIAAATEERRMEEEAN  UHEARZ
BAZARASEE > BUASIETH - LEEMN AN - MaRHZIHER 2
% 83 B 31 & 8] (judicial self-restraint ) » 3% B AT R FER AN » AREHRE L
AEB S M AAREAERA T LB ELELEE » B EMBH
Gmmmm’ﬁ%#ﬁ%mﬁﬁﬁﬁﬂ(mmo
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FABMNEANLARENBLAMNZILER

(=) ~ Gregg v. Georgia, 428 U.S. 153 (1976)
H kR E
ARBEHAEMEFLREAEFATHARREERERIENGKEE T+
Wik o AN AM R FREREITHER > EHFCEHMER TUEBA
EITE MR R REHRH RN ENAES -
(The punishment of death for the crime of murder does not, under all circumstances,

violate the Eighth and Fourteenth Amendments. The concerns that the penalty of

death not be imposed in an arbitrary or capricious manner were met by a carefully

drafted statue that ensured that the sentencing authority was given adequate

information and guidance.)

£ ¥ ~

AELHRAREHMENERE _ARMBABERAERELRN - HHRHE
AR EFI A (bifurcated procedure ) » £ F A M & (guilt stage ) » 153K B 32
BoIERERMRELAL o £ FAME (penalty stage) » 3% F 4 4oz % B T 2
EUHEAEEREA - ETEIARRBER 0 EEH - ZEHAEA - AR
BEETHfhEFhziz— 8842 (beyonda reasonable doubt ) :

) FREEN AL TR ERFAFLT WA T RMAHE ERTA-

QRBRERLETEFHEAZSERRAE -

CIBRAFERFAEZLEORE BERRIEZEEANZIEE -

RENBEAZHARE —BRE BN mEFdh  BMHARAR » 4%
MEGERBERAEAMAIAEFENHE - BR RAFETEAKXER %
 RBEMNACEMEATRBE R AR 2R » BbERTHRARLEAM 2
B S RERamARRALNENTRSERE -

BB mM A 1972 & Furman AP HARRESEE LG EH 0k
MRGRYG TRBRAREBREL ZRA QREU T RRRER > WREBEFE -
U E-BEAEERF LA BATARERAZ pREGRERNRA
;_w%ﬁ%ﬁaﬁi%% % » & SA8kdE 49 I - (the trial judge must charge
lesser included offenses when supported by any view of the evidence. )

QF-_BEAHEMBE  ARFHARKEFEZL  NARTETRBER
~ (hearing presentence ) » 3% % H /5% B BAE M HREFHBFHER > )

33
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BEMEFERERNERTTIFIXEIE -
Q)ZEHERMN > MAELEHESEmERTNESTED A —BEREL -
i BHZ ABMAIE ML (beyond a reasonable doubt ) »
(D) EHEMAF AR > QA BB LRI N K GHEIR » WAL EFE
(a) i AT B isde (passion) ~ 4 B (prejudice) ~ 45 B KR %
ORFEZENERIASFHFL
©EHXFRRRBEEHKRA AMFAARTALBANBERESBE XL
FAafEE -
O RRHEREHFAMA R MLETRALCEETHEMESZ LA -
EHAZRBRBEFEBNGMEERAARLMN > BAFREIR AR L Bk
MAREREEHEERXEAERE T okt THEEREEZHEH -

F *k
LREBE 0 RAASSR
2 wu

(REH T2 H k> & AET Stewart X % - %% Powell ~ Stevens # &k A E
#13%& » White, Burger, Rehnquist, Blackmun £ = ## 7 & £ % » Brennan #1 Marshall
EXRERE )
(1) #RFHR A L AR THREREREEEENFRE T w5k
(a) BBEFHEEXEAEEUBREEGEZ X  FALERARES &
WAL PR EE4T HIZ R (evolving standards of decency ) » 3%4& 2 - 5 A
F#® & | (excessive) @A » AR CAZEMER AR L EZRHE -
RERELEARERRETBEAE -

ME  LEEEREFERREEGAS -

AR REZEMAS LR -

(€) LEMMAF EZRTEAARAME BIFEFAFFERMZBEAEULR

34

(b) BK T AEFAHRBR AT EERFEOALSBLRBT % B
© RAZBEMHEEAES RELERULAR RSERELERY |
@) B REHE BT EETURAEHELT A 2R « £ Fuman £

FlirmFzth  ZEVHF=ZFTEMEREE ) EMRAERMZER » Gk |
TURBENEGTTAGEZE KBS ENECERAELE LR 2 B E |

LEAMALERNLIRAREHUBLEAMNZER

HIOR 2 BB B BRI RSEENZ AR REAMAER
LEAR LB PR BERERY -
DHEBRFEHNAANERAAEAR PR EIELARLEZRELEREB
(disproportionate ) » AB R &) » 4t ¥R Z e B 2 5 Al o
(2) 244 Furman £4 ¢ A0 RERLREERAAAN » TREBEFT

EEEREERX > EFRFEHERBANBERAHETNRES  F—EL£ERLE

o REBEBEF TR REFERIVAMNARERAZER - BRI EHE

o BN I 00 T30 AR do TR B B AR o

G A ARREREER A FREFRAAGELEMESE LEREHELENES

BRBELE ATFTHBMNEREEEBAMUEAZESIEE > DB RALSRE

#z B kB AR 4845 (disproportionate ) « B b &4 E M GM AR A ARF AL E

oy > LR ASEE IS B HE R A RS £ Fuman FA75EH 6 AW A

EASEBEERERL '

(@) ZEENMEFAEEREREANTLARA PR A AREENKSE
FRMELHBRET  BEHEEANRETHRE AAGREEEES S
A gat i RANERIMNKELEZE ¢RME migRsEE-

(b) LA EREEEN BB ERTEREN LR BHFERL B
BEBERZRERE LV EEARCERINRSERRE AN
o LIRAZRAMESBIWEEARRT Fuman ERARTHES
ERESMAEMESRT AL LHRATERE AN OHRE
BRAEMERAGERESNER AMERTAABGREERERASET
FEEEBREHEN  BAFRERNEEER -

) BEDAIRORERAT AR EHBEE S LR MESER
MRS ERELE  UBEARE - BRARAEHIRELE - AAE
ToMERHERBRDEARGEMN  BARBEMME  EREEAR
A -

RWhite, concurring, joined by the Chief Justice Burger, and Rehnquist :

(1) 4% Furman $4& %06 5 M % 0k F A3 R e Bikhil » &6 A E3TH
B AESTRERLA-KERELARFHAOET BRPHES
ERBABRRBEERMEETR LRFASMN - BRRERFAHER -
WEREARERWT AT ELHGNG  ERALEBRTRERSH
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SR SEREAETPAERT RBRAMEEGTHEENEER
FEAEFE  BHRAZAMZHBATH S Furman EHAZ £ K -
Q) ERAERBBTHRENRT (negotiating plea) RAEFR RRAMZE
B8 A28 > %Ak Purman A7 2 0k 690555 01 3 S630aE A SE0 0 SLAEAR
AAEETRE DEXRERETRIRTHFZRARELUARRF
SR AR G TERERSS > SHELRE - BRETRAT RRLEMGHF
o MREERRAATHE RARERLBELY -
() LHAERAMN BB TEA  RAANARLE  HBARBELT
¥z A5 o W AAER L » B B & Roberts v. Louisiana & A AKE] &
REFHHA - |
Statement of the Chief Justice Burger, and Rehnquist i
KOV R SH A B White £5 0 BELAMEEBMNRAREHRS |
4 Furman ¥R & RZ 54 -
Blackmun, concuiring -
KRB E BB Bd B Fuman RAAZLREAERE -
Brennan, dissenting :
R AEE2HE ) AL ABURDEF R EFZIEFTTAHRE |
(standards of decency) Z Wi » % # & B.7&F Stewart, Powell $2 Stevens 478 &%
FUREEHSHANAY  HEZRH4HEMAMER BAETE A2
Al RAAREE - SEARAGEREREL  BEHFARZHAGABRLERE
B FERATOREARARLR - AMNGFELF AARHMERRTI LN
B SH R HAALEAR SRS HERERAMT AHZERER - KUK
s KA Furman B2 %% ARG XARBEHCES EAK - Rk s 4l
BRAMAN—H—AERLERBEARMXBRGAER - B IR REEN
3 F i M AR IC T 0 3B AR R B R SR SUE AR IR - *
Marshall, dissenting : ]
B R He 35 R A Furman % 28 0 FEH % 8 o 8054 3 ARAT 4 ik 2 7Y
MARAEEZME c AVAHAMNEELFRERE > AAMRBEHMST > MEAEP
P RRE WA DA HREEZALSEN  BEFAL L LB ERFTHS
W o Furman 24 FEZTEMABHEMLE  BARERAMGBA > Lo F
BEAREEYBERSPRALBARDAEE FRETEM  RHKFRLT - 12
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LEABNEARLEDREHBLAMNZ LS

R AR T — A E WIS Furman L3R VA2 A E ) AR RAH AR TR KA 40
BV F R ERAZIRE  EHAMZEZHARE - KM REAE A
A BEMRTAREEEN - BAEERHRILRERBBEESENIIEBN
Firsb9A o Bt 4K Tsaac Bhrlich & Furman R4 /75 R Z A5 J4R 530 5 SLA] A HIE
WHREZHE BERAEFEZREHESTHELELERBERAARTE  XHER -
BEGRADFELABAMNZELN  RMNELFTRLAZERIBHE » RGA
BB EAEAEGEMNABRERZ B CEE -

(=) ~ Atkins v. Virginia, 536 U.S. 206(2002)

H*EEE

A I g AMLHIT A B E BT - B AR BB E AR R
SRRREAR ) GRAEEZBE - HEHARRCRRERERF AL
18] » Bp R 3B B e A E) 0 B & R 1545 3CFF 2 1k o (The execution of offenders with

mental retardation is unconstitutionally excessive, as prohibited by the Eighth

Amendment to the US Constitution banning cruel and unusual punishment. A

punishment is “excessive”, and therefore prohibited by the Amendlzlg,nt, if it is not

graduated and proportioned to the offense.) ’

: 3 3
EHRARERFFAHTEAR  BHREA XFARTARKITEHR
HBRARY AL BBEAZBRBRATEEANEE Y - BT REMNIELRE -
FHEY - FRERL > ARKR - EFZHEEA iR LR (forensic

psychologist) Al L AZ L HE SO (K ENNLET 28 ) BBAECERE
%% (mildly mentally retarded)  E3AERE AT HEARALHE LR » 245 2 BN

% ik IR AR YR AR R #115) Penry v. Lynaugh, 492 1U.8. 302 (1989) > 54 1% F 4 H 3K

A BRI BALEEY - F AN SNBSS ERAAETARAELEMR
AR R EN > RARCH FRRAAE T ZRIAFHREHRREANLBE

o RR Penry 24+ EAMIERBENHEG > KERBESEASK
certiorari) » EI AL Penry EFERZ A -
L
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| E
HOSREARAREMNEEEHEEXEAGAE LI ARARF LTI

£ o RAXBE  RAHAZTRABDES -
£

(AREH6:3 H d K% F Stevens £ % » O’Connor, Kennedy, Souter, Ginsburg,

Breyer o A H & R, - Rehnquist, Scalia #» Thomas B — AR ERLE © )

SEBBRALEE v SR ERERIMNFRELRE  BLFEHRAET 2o

W~ FIEF - REREHEN 24 REREXTERR-BREFTREARME  BiEH

L2 TREESBRAFRBALTREALF - RFARN LT d > &£ Penry R+ Z4 2

%o FERR - Lk S5 A TRBLMAMFIANRRERMAEMERME Y

SHBRARPTAMNZT B EEREHRXRARAAIHARATEF TR, %

£ )

{a) BB FRICREE RERA RS HABEHNEH > BHERHEH

EAEAELE > BATARATRERNENELTHEETAHER (evolving
standards of decency) %#j @ WHEZEEZTHRBRBEFRAE > WRFET
FEHEPREDELANZILE R ERZER I BTSRRI
REAZGERARRAH b2 ELREE kA2 H8F -

(b) £— A Penry RHABLER R A M E L HOHBERALRIITRA
Rt m@AEEBEERMZH > HEATEREIBEH2EALR - 2L
EBERVAMILEE P BN ZHRIT LEERNRELNNAHB 2
oo MALBEEF QBN —HEEE WENERS IR EGCERC
HEBALL—FABRATER RERTTHEEAZLHEEALR
ATFRANZ BN EHE Hots T IMEER S - M APPE A FPRITRRAMZIN »
FALFD BT -

(€) RIEMFEEBIG UMM BT8R G A BRI Hz £ (legislative
consensus ) » &R b #f <2 % g (mental retardation) 2z 2 & F4¥ 2 4 HERA
—fE T MAEBBAEN RIS RG] - SHERALSEES AT B |

e PR - EETHARAETN - FE - HEBRPELY RFEHEER

Ao B R LARRPUARBEESERE I E -  GRBGEHEREER L |
Ml 8 > 12 H8 AT &M (personal culpability ) JEEE o & &N 8 sbahPy 0 |

AE IR AT SR ) Sk 2
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LARMAEARABRENBEAMZEE

(1) ZAFERAE SIS RIEHERERHIAER 2B HERALETH BB
SR - FWRESE > HAXBERRLAZTERRRE » Bio—
BHERIOCREHRARH  TEEBREBEZ S BEHALERES LR
JE o BRAHRFEINAE » O R A4 E BT E 2 sha i HiE R
L2 TEMERE B ELRATHEEASMEARZTRUEMNLS
B o T RIROH R AJLIEA] B R G TR IR E I AL AR

Q) BACERRALEAE TRAEHERNE  REEGEFGBIZES
AR BRPFAEERN 2 REREA > EHEER TR BEELD
HEMNHHRERERZ AR

Rehnquist, C.J., dissenting ( with whom Scalia, Thomas join ) :

AEFERAOMBENBNERARTHARLE > TUAH 4T R I N HEM
FAEEHAZBEHRAMGEEZES AR ARELEFLEEERMARLIL
B LR TSR ALER  MACERERE R RiAmE
HFHEELREYNBEARTE - FRESLEMNINEEEERALAFZHAF T AMNBD
AR EHOEBEALRL > FFAS TR T EM P ER e+ oM 508 s i 21
BAHMINRLEAEFERRAGETREEARAEZHFHME -

B P Scalia KEFHE @ HEFTHEENE MERAE HALZ LA L
BEHAIBRIFFRESLAGEILNER > REFRMFTHIHETRIETHEET
HRREZNE - RALEHEARARAERL B HFRAARSBHENSBR S - BMEAR
HERARL - AREALNHE - SETRAEEMARMORBLES HHH]
FHRABRIE - KA CHABA L RAMEFTHRNBFAR TH#HEARE

BAEERERMAANEHLALBARBAEZREIER - | MERIBESHRER

ERENAMLEFERLER  AUBEALEBSETRERENE -
BT ERKYE > BHMERHEEEXEARARAEH—EMIARTHE AL

ERBHZAG 0 AARRG R T HEEAARE  RA SN Z I ERGEE

WATBFMAER - LR EREABRRFERT 2B - EREHE
A IR MkdEE RRERERAARZERFER - MARLE L%
KA kAR AE "RARAAFEIMA GRAIARKTEEHRE

L - ARERIRATA AR ERRATRGERBERIHER  BAHEEH
FLERRERY  ABRE AR ERANFEHRRZAR

f wREFRoEAW SAAZRR ;’*r:'%?}:#a% AR RR BB TRE  RE
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WEEILTEE FRAEELTHBEHRR R LR R —ER A E AR A WA
oo Lol ERTa4WMER -

‘Scalia, J., dissenting ( with whom Rehnquist, Thomas join ) :

AEZHABREEEEGEXEAMELIXARRL T REARTEE TH
BAREIRIE kI RBRIBAEEHBERBARZTBARBME -

S ERA KRS BN HRRARMRES  LHARXRLE-ERREBA
Bk ES  MEE—RAEE  REBHLAF - RAGE THEA  HEZML—
& B SRR %kmﬁkkﬁiéaﬁm’#&ﬁﬁi %Mﬁﬁ s SR EATFTE B
M EALELEENBES BFRERELRATN ﬁéﬁmﬂ%ﬁ Qg - &
RN EEEERL AEREABBRBALERZE MR L%Aﬁ?ﬂ
BT EAAS  BEE AR - WA ANELEZARRRBENEA
BimERRLS SAES  RBAREA  SEREMBESKREFLIR -

B EERGEEEAMENEE  RAREH K B o hk (idiot) RAF
(lunatic) » % B4 25 LL{“F’% kb XMk BEOWASR BRER
IE o BBk YR 0 AR AR 5 (imbecile) 15 BH — A A o B —RAN
% BBEARMFRIE u%%ﬁoﬁ%ﬁﬁﬁkmﬂﬁ%m%ﬁﬁAﬁﬁﬁ%ﬁ
GHF 2 EETHEE  £HHRAAKE—RIEBRAE MEEEXEAKL
HEAATEAEZREE  fFETEASIRAE FREAFFTERNER

&%%ﬁﬁz%ﬁsm?i%@ﬁ%ﬂ&%iﬁﬂﬁﬁ@o%%mﬁ3+A@ﬁ‘

GAMGMTEFAMBEERERAL (PR—F > RF 7% "M ALETFE
ey o ) BARSLRAN  MEL 47%  EAEAEISEAMT KAV
BB — BB LD S E o B AN SRR RS EARSMN AN L

BEMAE TS FEMEEA MK - AREHAE @8R —3% > £58 |B

SA AN BT TR A B R AT 0 2B 7 do T AR HI AR 7
GEELRIETOAES  FPALAABAREARHARIRBAREF

SHEEMN RERAEZ TR TASREN MO ERRARBNMRR - &AM

K%E:’E%ﬁﬁ&%ﬁ%$@§%°Jﬁﬁﬂkﬁ%ﬁﬁiﬁﬁﬁ’Wﬁ%

B BRERERZIETRE S ARENR > TF EEBERBWELRASL L - #
i % (in the end) 2BARMREETA ~ MEFL - EAERANANRASD

EHEHA T ERARGAETBAETRER?

R o B 2AR LA T 0 BBk 609 0 BB F -
40

LEMFEAREBRENB LA IR

BARZAAE—REERABEHAREHN 2T IARFERLE P WS
7T — ;a FHERAMEBEEXEALE (RELS FRNMIELRR) BRHE
Ao EEALEZREFE ST EZRENAALE P RABRAB LM BEFET
T BBRKRA BB R B A KEETRT - SEMBHEE
RAMEHRFER—BREER  ARBSBREIBECERGE - RELAEH
o RAERRA— SRR RER A B —REFYERM - ROTHEMER
EHRRBERB LA HANZ R -
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American Federalism and American Public Aftitudes
Towards the Abolition of the Death Penalty

Lydia Yu-yeh Wang

Abstract

Shifting into the 21st century, the international community has increasingly
favored the abolition of capital punishment. Nearly two-thirds of the nations in the
world carry at no executions at all. All of Europe and the America continent without the
United States, and other English-speaking couniries such as Australia, New Zealand and
South Africa, have banished capital punishment entirely. The United States of America
is perceived internationally as a bastion of democracy and human rights, However, the
death penalty is pushing the U.S. further away from its allies and the growing consensus
of international law. The European nations that share Anglo-American heritage,
America’s democratic values, and maintain close ties with their transatlantic partner,
cannot understand how the U.S. can claim to be the leading champion of democracy ard
human rights, and nevertheless continue to apply the death penalty. The reasons why the
U.S. has become such an anomaly compared with other western—devfeloped countries
will be explored. This paper focuses on two factors: American federalism and American
public attitudes towards the death penalty. It traces, first, the history of the movement to
abolish the death penalty in the United States and looks into its influence on the federal
and state system. Then it looks into the reviewing standard of the U.S. Supreme Court
on the constitutionality of the death penalty in several landmark death penalty cases.
Lastly it reviews the significance and accountability of public opinions, and questions
its creditability and appropriateness as a reference for important decision-making policy

on the death penalty system.
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