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! David R. Downes, How Intellecual Property Could Be a Tool to Protect Traditional Knowledge, 25
CoLuM. J. ENVTL. L. 253, 282 (2000).

2 Manuel Ruiz, Isabel Lapefia & Susanna E. Clark, The Protection of Traditional Knowledge in Peru:
A Comparative Perspective, 3 WASH. U. GLOB. STUD. L. REV. 755, 797 (2004).

Ay S HET & Y AR BRI 4 $ 4 42 4 (Convention on Biological
Diversity » #§ - CBD) °

fOmE RHA Y R FOT19604E B L AR T SRR A% %23 (The United
Nations Declaration on the Rights of Indigenous Peoples) ; 7= 2007 # 1% 615 % & B+ ¢ # i
Wo 22 e JE20Fm g 2450k 3 AR AR AR RS X SIEES  Hp s APt
RS MET LS HRE FERAAFEMARE LR BN ARG 45

P AR ARFENY RAEMAHEE o (World Intellectual Property Organization, WIPO ) = #1+]
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® See generally GRAHAM DUTFIELD, INTELLECTUAL PROPERTY, BIOGENETIC RESOURCES AND
TRADITIONAL KNOWLEDGE 100-09 (2004).

" John T. Cross, Justifying Property Rights in Native American Traditional Knowledge, 15 TEX.
WESLEYAN L. REV. 257, 293 (2009).
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EI \,l”-]_m";,é,\> 1990 & iz 4 s b AR T b a2 R TR B
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P (FEM AR ) 102-03 54 0 A (2008) -

Vg gt AT A R e
http://www.tipo.gov.tw/ch/AllInOne_Show.aspx?path=2244&guid=0dbd0d72-6fb5-4757-8b3e-f2c5
5laece73&lang=zh-tw (B fs 8- p ¥ 2011 F 2" 16 p )-

11 1d. See also WIPO website, http://www.wipo.int/treaties/en/convention/trtdocs_wo029.html (last
visited Feb. 15, 2011).
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.:Ié’:—gﬁ,,lz‘ir:rﬂ;—:,_ GEIE E LA BAEM P R L (flow) -
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“Eﬁ}gﬁﬂ}i'ﬂs’“?ﬁk e T AGE R AT Pl E R e o p
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BREFL AR fo - & Jﬁgggg;}g WAE R * A ﬁ_ﬁiqjﬂ L
TOARBARE AR PFERETMSEREFE IR F L0 F AR
B EFREERDR Y PR EEEET AL RF O G, O

COFEMBENRE I B3 r’%‘@ﬁﬁ&’iﬂ%ﬁﬁﬂﬁ?ﬁii&J
"EMAREAIR ) RTEAF RN E e AR R RL T 0 R4
&9 % (intangible) 4] i ¥ 5 (creative works) # £ P (invention) %%
B o ﬁﬁﬁﬁﬁ&%k e T AT EMAENIAREKRT 0 X RE R
B EHEWOFFLIFP T2 £ N H s A AR ZRETHAEY Bk
* b _m,}gg;;g o | % :ﬁi—r DAL E TR R P R e 02T 3 Bk s
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Cross, supra note 7, at 265.

B gp a4 &ﬁi%gﬁ&;ﬁﬂ? e 713 A F Y T A (tangible) o MR 4 # feyrgs B
THeA A E B A L ¢ 70 1 F (account) & (debt) gt #E A e 227 1 4 (discrete

intangibles ) HdEicF A o

Cross, supra note 7, at 264-65.

> 1d. at 265.

1 d.

33



A EBRERE TR & (14)

- ) TRRAIFTER

FEHARFIRBL AP FEERELFTES T RDER v G
5Bt ré@r%?ﬁﬁ B 250 ﬁiﬁﬂfp #7 ; (“The Reward for
Creat|V|ty” theory) » % @ =& % &8 *’éT; » AL S A R E M A 1‘%#‘
AXE P ﬂk—"rﬁﬁmit&]fif ’?3 EMARAIRRL Fr g e
Booigfh 4 2 = 5 TR AFT %PQ E AR f{f,‘j—/,=¥m$~=’l§])’\?§~ﬂ i

itk @?J\ﬁgimﬁwﬁ%ﬂuﬁ%ﬂ@%wo
C)%@ﬂ%m%wﬁfpﬁ—éwmﬁ%ﬁuamﬂ%ﬂiabx

&gv‘,?ﬁé}?ﬁ‘ ]vjt?rr\,p ‘}4”< A bR~ HP :‘,gvﬁu—r,ﬁﬁ
7 e R A (varlant)19 He - Brra M p f“ng(natural rlght) S 3 B AP
B AR R P B0 PR RS AR L $HA) 3&?’{* W ARCT ERS Sl s AN .

%°Eﬁﬁﬁ%&ﬁWW?ﬁ§ﬁﬁﬂ$’f5«#%Wﬁﬂﬁpﬁ%mﬁ?°
HIF AFFIRF RIS F 1 TFEFRABARFF L T o
pry 20

V- @MY RRAITIG T K Bk s TRk R R
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7 Univ. of Colo. Found. v. Am. Cyanamid Co., 105 F. Supp. 2d 1164, 1175 (D. Colo. 2000): “stating

that the “fundamental purpose” of the patent system is the “promotion of real innovation in science

and technology’ ”; William van Caenegem, INTELLECTUAL PROPERTY LAW AND INNOVATION 1

(2007): “The central argument justifying intellectual property laws is that the greater social welfare

results where the ‘natural balance’ between imitation and innovation is disturbed to favor the latter.”;

Shahid Alikhan & Ragunath Mashelkar, INTELLECTUAL PROPERTY AND COMPETITIVE STRATEGIES IN

THE 21ST CENTURY 4 (Kluwer Law International 2004): “The main objective of intellectual property

rights protection is to encourage creative activity, thereby providing for the largest number of people,

economically and speedily, the benefit of such activity”.

Cross, supra note 7, at 265-66.

" Drahos #c#3n s BB AT AT 283 bRk > A 2L fhe Rk - BAA S
S R %‘FB;L%Ji F\iﬂ%JA\QI{E_—O

Cross, supra note 7, at 266.

2 1d.
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22 1d. at 267.

2 1d. at 268.

2 1d.
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Cross, supra note 7, at 269.

TR ERERF AR L T A B RS P S T (foster) & R 4
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Cross, supra note 7, at 269.

% |d. at 270.

% 4.
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% 1d. at 271.

% 1d. at 272.
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% 1d. at 272-73.
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% 1d. at 273.
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Cross, supra note 7, at 274.
41
Id.
2 1d. at 275.
# 1d. at 274.
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“ 1d. at 275.

*1d. at 274.

*® The 2005 UNESCO Convention on the Protection and Promotion of the Diversity of Cultural

Expressions, which encourage nations to adopt measures “for the protection and promotion of the

diversity of cultural expressions on their territory.”

Cross, supra note 7, at 274.

*1d. at 275-76.

® 42010 # T %+ E# %% | (Nagoya Protocol onABS) i i 15 » i 5 B =i @ B>t ABS 41
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w4y R Eed A 2% (World Intellectual Property Organization > f§ £ WIPO )
KETAIGCHHEY "R L % N @A RELr % Ity p e R
“riz o B 5 25 (World Trade Organization » f§ 4 WTO) T #+4] % ¢ TRIPS
BREERM > LAY AR Z Ot T o

FETEMAEF R K TR TBARE L X N EJIRESREG I
-GG AR T B R IR B R R G R L BT T A
CHRBREEUTEMARIRAS SRR TR A L f]*ué BAHEMARE
TR A HRtim 2 o

CHAFEMARHR FE BB LR EE R

(- )E # b Moo FIAIFTE 3] RE

BAEEHOL TR EM A RTIR AT o0 T A o Ot e
AR P Vsl AT (new) 2 £1F744 (innovative) ? | B b3 2 > i@
WATE S TG o m e R B hema B A2 m%‘rﬁb‘_iﬂ =P
banthELz o Gt s ) el g B e E A R Y hn 2 1
WG R RO R B Y N AR TR TR
oo A% a4 4 % 142 % (Convention on Biological Diversity -
i # CBD) *'¢r WIPO 3+ i stirab e 4 e 30 7 3 R E {1 siraben®
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J

%0 DUTFIELD, supra note 6, at 12.

L WIPO, Draft Provisions for the Protection of Traditional Knowledge: Policy Objectives and Core
Principles, WIPO Doc. WIPO/GRTKF/IC/8/5 (2005) [hereinafter IGC eighth session].

R AGREC  FATH CMERE AT (S REEL Bz B EE ) (PH2ETH) 2
24 5} 8283

> DUTFIELD, supra note 6, at 94.

> CBD art. 8(j).

% DUTFIELD, supra note 6, at 95.
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(Z)REAAF? £33 dr) BMENZ HARTIR
H=xo 3 Bropiaik €48 7 £ F 5 AF M A (property right) ~ ¥ i¥
% (authorship) sk g ? 4 L 75 &30 2 £ 415 (public domain) &2 £ pf it
AOEL R dp B R AL T o
goget BAL 0 B K Dutfield ™ 5 F3n i RAAALHT 5 AFM AR - P
)J-* R I - sl SUNER SRR St JeEne Rak: I S i Nl M= sl ,T*u,;.
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N

l

>¢

\3

% See WIPO, Intellectual Property Needs and Expectations of Traditional Knowledge Holders, at 25.

WIPO Doc. (2001) [hereinafter WIPO, IP needs and expectations of TK holders ].

Under the WIPO definition, tradition-based knowledge systems: “have been transmitted from
generation to generation ; are generally regarded as pertaining to a particular people or territory ; and
are constantly evolving in response to a changing environment”.

DUTFIELD, supra note 6, at 95.

The ownership issue plays an important role in the very justification of a possible future traditional
knowledge protection.

Matthias Leistner, The Positive and Negative Aspects of Traditional Knowledge Protection, in
INDIGENOUS HERITAGE AND INTELLECTUAL PROPERTY 58 (Silke von Lewinski ed., 2004); GRAHAM
DUTFIELD, INTELLECTUAL PROPERTY RIGHTS, TRADE AND BIODIVERSITY 62 (2000).
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61
62

DUTFIELD, supra note 6, at 95-96.

Downes, supra note 1, at 255; Anil Gupta, Building upon What the Poor are Rich in: Honey Bee
Network Linking Grassroots Innovations, Enterprise, Investments and Institutions, available at
http://csf.Colorado.edu/sristi/papers/building.html.

Ley N° 27811, del 24 de julio de 2002, mediante la cual se establece el régimen de proteccion de los
conocimientos colectivos de los pueblos indigenas vinculados a los recursos biolégicos (Law
Introducing a Protection Regime for the Collective Knowledge of Indigenous Peoples Derived From
Biological Resources) (enacted on 2002), available at http://www.wipo.int/tk/en/laws/index.html
[hereinafter Law 27811].
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doeanp i 7R '«J“IWLFI ?

AP f‘iwgl R B AL e 27811 2 & G b0 3RE M R AR ALHE xpa\,; B iaeiien

7

E’L’r"}; —EGG’ Einip A EER a;i; PLATeE] o 2 R P KGR AAAFEHE B
wE 'y Haﬁ:& * A # k3% (representative organizations) i i 471

lax m P~ it H F’Jﬁzzﬁ”/im""f‘ﬁ et cHAEAIN R L P FREFOT R
Biiddh - 27811 2 % ¢ “% TOAREHE B B A BRSO R eh

B %R EEESE RAA$E R 4L (Fund for the Development of Indigenous
Peoples) 7 3% sk 3% i iH > 27811 2 %3t 5 37 59 P AR MK X BBk 4
dud i S d R LN B AT o

AWFRLFAGRBATNE G BB R LAY 2

Lk et B oo k4 jLF, AR A S S B aEenE xtﬂq,\—l-/v\?l-«mnpk,z o H iy
SR N AR R &L FLE S S ik 1'&%68 @RI A

% |aw 27811 art. 2.

%7 See id. art. 37.

% DUTFIELD, supra note 6, at 96; DARRELL POSEY, INDIGENOUS PEOPLES AND TRADITIONAL
RESOURCES RIGHTS: A BASIS FOR EQUITABLE RELATIONSHIPS? 17 (1995): “indigenous
singers...may attribute songs to the creator’s spirit”; Michael Blakeney, Protection of Traditional
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HAPVP) A A EMARIIR  Flfrk2 A 2P B84 § 5 P B 0
# RO R AR B § R PR

- F i

AREY > BEFTRAERNFRR AN L BRAFE DA I L
(Intangible Cultural Expression) 4=k >t 1960 & & o 1967 & T 274, 8 f B8 7
a0k 2 g3k 0 B ind 2% (Berne Convention) 4p B i% < fad gt
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Loy

—\

Knowledge under Intellectual Property Law, 22 EUR. INTELL. PROP. REV. 251-52 (2000): “If the
beliefs and practices if Australian indigenous peoples are any guide, authorship may reside in
ore-human creator’s ancestors...Authorship is replaced by a concept of interpretation through
initiation”.

Cross, supra note 7, at 280.

P EHARH IR AR B RFEFALAIAPLE T ER
AT PR T EM A {4 *Wf BAR o A% AAEMAERE > A E
PR PRAERCS AT g3 RASFEP LS o

DUTFIELD, supra note g,at 100.
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"2 1d. at 101.

" 1d.

PARF L ANEAN L - BT SRR R LIRS RKRE A (S E A I FE )R G
AT GG F I

DUTFIELD, supra note 6, at 104.

3 W F T4 101 % :T A work is “fixed” in a tangible medium of expression when its embodiment
in a copy or phonorecord, by or under the authority of the author, is sufficiently permanent or stable
to permit it to be perceived, reproduced, or otherwise communicated for a period of more than
transitory duration. A work consisting of sounds, images, or both, that are being transmitted, is
“fixed” for purposes of this title if a fixation of the work is being made simultaneously with its
transmission. |

TOARF R Ao E RF FRRE R LAY (fixation) FFFEERE S SRS 024
RAPMF > Re A @ed REda 2R EREGATT o

DUTFIELD, supra note 6, at 103.
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% 1d. at 102.

81 WIPO, Consultation Paper: Recommendations on the recognition of Traditional Knowledge in the
Patent System, at 15. WIPO Doc. WIPO/GRTKF/IC/13/7 Annex (2008) [hereinafter WIPO,
Recognition of Traditional Knowledge].
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8 Jay Erstling, Using Patents to Protect Traditional Knowledge, 15 TEX. WESLEYAN L. REV. 295, 297
(2009).
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DUTFIELD, supra note 6, at 104-05.
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% See Krishna Ravi Srinivas, Traditional Knowledge and Intellectual Property Rights: A Note on
Issues, Some Solutions and Some Suggestions, 3 ASIAN J. WTO & INT’L HEALTH L. & PoL’Y 81,
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% To ensure the denial of rights to inventions that are already known or lack a sufficient level of
inventiveness.

% Erstling, supra note 83, at 297-98.

19 1d. at 298.

01 DyUTFIELD, supra note 6 at 107.

102 Id.
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1% 1d. at 101.
97 DUTFIELD, supra note 6, at 107.

108 1d. at 105.
109 |d.

19 3 R, AxT, M.L. LEE AND D. M. ACKERMAN, BIOTECHNOLOGY, INDIGENOUS PEOPLES AND

INTELLECTUAL PROPERTY RIGHTS, Congressional Research Services, Washington, DC (1993).
11 DUTFIELD, supra note 6, at 105-06.
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Downes, supra note 1, at 257; Erstling, supra note 83, at 299.

The majority of “Indigenous Groups in Attendance” at a 2000 UNCTAD Expert Meeting on
Systems and National Experiences for the Protection of TK, Innovations and Practices
recommended that “the current IPR system is inappropriate for the recognition and protection of
traditional knowledge systems because of the inherent conflicts between these two systems...”.
Erstling, supra note 83, at 300-01.

Downes, supra note 1, at 257.

128 Cross, supra note 7, at 257, 262.
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120

121
122

52



MIFEM AR R R AR B eR

HOAPEWERE Y PR N 5

C)TEHAENRORRFE T E? B L RS maniREp
e BEMEMIFEMARESIR RFEDY fr'ﬁkaxlérj TARF AL AAFIR

gz ¢k ﬁ—“ﬁ&%ﬂiﬁ’!’@??&—,ﬁ WAGHIE Y c ARSI S S ez B K Y 3R
BFETRZLG AT R R R O EA TV RAENCBRET LY R
HaE BARE o ;jfu]g\q BiEak - 40 S deh F R 3 aF b 4
B AR DAL L b3
¥ - tﬁﬁhNWQUHmﬁwjﬂ%rﬁﬁﬁ% mjﬁmu% “B4 A& HE )
B g A WATIRIT A K 2 Jowo TIF Ti"-' LRI «usF§ F e A B
g /sz {’?F’q — 2 E A - BEE SR T e AR ?f]*wf ﬂ;ﬁ?
A _rﬁ%‘*f' {’f P P e s L R RS > AR M
2R ;,:@% AR u_«ﬁip @ RF I F R P EFE g;}éﬁﬂfq;g;
LE 3 S e AbiEki e A %Wﬁm{%mo
'r’sy‘ g FEMARTIR DN BAN 2R F R P ht £ (e
N G SR iR b ,,’gz e ;};1?7;? Frenge ¥op eh; rﬂw B
£ ;&é VUFEM AR R RE G AT A S A (unwarranted) 128 ,
TR ER O - %““&aﬁ%ﬁ%‘zw AERBREHBED DERX VK
TR B TR AR WS AR M A iamé&mi o E
%%*{%ﬂﬁ%ﬁ ﬁ?-»—i%%@me
A Taizps i’v'J"’FéU’%'_%F?T“TE%/i ARV RE G ARt KPP0 &
%&—ﬁﬁ@ﬂ’@ﬂwwopd BB EE YRR R R A E
ARk R @ e 210

T hl

AN

-—\

__ﬁ

(Eﬁﬁﬁ%a 2

Mgt RATR T3 48 (moralistic) & & k3t A A EMAEF R XK
EBooRE RNRGFAFEMARIR TG - e B E T T - A g
Hi g4 w2z platana &3 4 @46t PleniE 1 (a person has a moral right to

125 Cross, supra note 7, at 259.

126 |d. at 259-60.

127 1d. at 267.

128 1d. at 260.

12914, at 267.

130 14, at 260; See WIPO, IGC eighth session, supra note 52, at 88, 94, 135, 147.
1 Moral right » 7= 4 3 4 48 o

53



A EBRERE TR & (14)

control the product of her labor and creativity ) % < d y @2 » % HIFTE P A 1

FIRmEF AFEFhmPie B E-LEF L FHP TE%‘F”Z”;? - B oA A #H
KA H P £ 45 S e ATEMA BHR B hont § AR

AR T EM A AR K R O s

SRR R S EEELED EEE L F AL DR 1
hp| TR H #ftf-t;”l *p ;; $ rkihg F 0 W% é,i. BOE G el BRI N R
B RafE ] F A F R A AT R EM AR TIE 7 o 2 AT
I R ” j\)i“f“"x R 22t end Ko 0 E @iy g - 7%
r AR E T2 E s FF A BAUL L h Lo

BEARILR T HFEMA IR R LAAAHD 3 & Kk L K3 F] R
AR RS R B R A A A AR T R R
MEGZORFVUAL LA ESL B kPR gl Y A% F
ArETTA R R AIE SR 4 AR 0 R B R  F o RIS E R
NEEeiger s ME B L BT RORELR - BATOTEMAESNR

LT BHRE DL AR o B AR R e RSB RP
ZE R RRARG R R EL R bR ﬁﬁﬂ““m»ﬁ¢1
wo PlE-¢ BB RPN B2 - xpbd o LR P oRaE 7B 2
3501&}}’5" I EMA AR R RE B TR A Y T ERY ].;]gg hE

5 PR o

CHEMA BRSO R Rt

(- )@t b s it @ wg S 7 §3

MRGFAEM AR R R aomer > ¥ F1E S %%%%@mﬁﬁﬁn
F50 R ATHE O R AP AGARTEME o T B - BRA ,{mﬁaﬂéi
¥R, T s PR @ e mﬁ FI (holder) & b’Lrj& =% (owner) % ’«r\fk'.—ﬂ
$pren— B R T B AT A H M4 A g T j\mfr‘% BB RFE
(cumulative) edFd > = g"gif EHBDEONER 0 o0 AL LA BATESY ¥
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