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Abstract

The purpose of this study is to compare the special provisions of other
countries on the "trafficking of drugs" penalties to review the amendments
to the crime of drug trafficking in Taiwan. Through the analysis of the
judgments of Taiwan's courts, the discussion of expert focus groups, and
the questionnaire survey from the imprisonment prisoners, all information
were cross-analyzed from three angles to understand the attitude of the
court and the inmate to the sentencing factors of drug trafficking crimes,
and to understand the effect of the above-mentioned sentencing factors.
The results distinguish three parts found that:

1. The Comparative law research found that in the United States, Germany,
and China, there are legislative provisions for *“special sentencing
standards" for drug trafficking crimes. They will target the “quantity” of
drug trafficking and different types of drug trafficking methods (such as
carrying weapons and drug trafficking, gang trafficking, using computer
network for drug traffing, using minor for drug trafficking, and drug
trafficking to minors). Instead of punishing all drug trafficking (including
manufacturing and transporting drugs) by "death penalty" or "life
imprisonment"”, they are given different penalties for drug trafficking
according to the characteristics of their behavior and according to the
degree of harm to the society in order to defeat those organized, large-
scaled and middle-scaled disciplinary drug traffickers. In Japan, the
criminal punishiment specifically identified “Intermediary” such a

criminal type to provide a proper punishment evaluation in law and also to
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solve the problems in; “Joint ventures to buy drugs”, “purchasing drugs for
others”, "helping others to use drugs" and "helping others to sell drugs". In
Hong Kong and in Macao, a number of drug trafficking sites (such as
hospitals, institutions, schools, dance halls, hotels, KTV, and bar) are added
for aggravated penalties to prevent continuous drug trafficking at these
drug trafficking hot spots and to avoid greater harm to the society. In
Macao legislation, it is even more stipulated that “the drug traffickers use
the means of modulation or mixing to deter or falsify drugs and increase
the harm to the life or physical integrity of others" to solve the problem of

mixed drugs.

2. The qualitative research found that the problem of “trafficking mixed
drugs" and “using computer networks for drug trafficking™ Is serious at
present. Mixed drugs™ are highly likely to cause death. “The use of
computer networks for drug trafficking™ has a strong spread, which greatly
enhances the harmfulness of drug spread. However, the “sentencing factor"
of the current law essential element does not show the viciousness of

"mixed drugs" and "use of computer networks for drug trafficking".

3. The quantitative research found that the results of the questionnaire
survey conducted by the 315 prisoners in Taiwan on different types of drug
trafficking methods (such as using young people for drug trafficking, drug
trafficking on campus, drug trafficking using computer networks, and the
frequency of drug trafficking) will also change the drug trafficking the

behavior patterns of drug traffickers in trading drugs. It is worthy of
I



reference as a punishment for the “sentencing factor" punishment for drug
trafficking in Taiwan.

The problem of "drug trafficking™ penalties in Taiwan is not that the
penalties are not severe enough, but rather the lack of detailed "sentencing
factor" legislative design to guide drug traffickers' "behavioral patterns".
The aggravation of severe punishment may not be effective, the "speed" of
the penalty and "the certainty” of the penalty are the most frightening
resistance to drug traffickers. In order to avoid the judge's subjective and
arbitrary decision-taking, it is also necessary to guide the sentencing trend

of judges with the "sentencing factor" legislative design.

Keywords: the Drug trafficking, Reduce a penalty, Pleading factors,

Behavior patterns, Crime hot spot, Game theory, Sentencing factors.
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i< (34 %k https://www. ussc. gov/guidelines/archive/2011-
federal-sentencing-guidel ines-manual )

§ 2D1. 1. Unlawful Manufacturing, Importing, Exporting, or
Trafficking(Including Possession with Intent to Commit These
Offenses); Attempt or Conspiracy

(a) Base Offense Level (Apply the greatest):

(1) 43, if the defendant is convicted under 21 U.S.C. §
841(b)(1)(A),

(b)(1)(B), or (b)(1)(C), or 21 U.S.C. § 960(b)(1), (b)(2),
or (b)(3), and the offense of conviction establishes that
death or serious bodily injury resulted from the use of the
substance and that the defendant committed the offense after
one or more prior convictions for a similar offense;or

(2) 38, if the defendant is convicted under 21 U.S.C. §
841(b) (1) (A), (B)(1)(B), or (b)(1)(C)y or 21 U.S.C. §
960(b)(1), (b)(2), or (b)(3), and the offense of conviction
establishes that death or serious bodily injury resulted from
the use of the substance; or

(3) 30, if the defendant is convicted under 21 U.S.C. §
841(b)(1)(E) or 21 U.S.C. 8 960(b)(5), and the offense of
conviction establishes that death or serious bodily injury
resulted from the use of the substance and that the defendant
committed the offense after one or more prior convictions

for a similar offense; or



(4) 26, if the defendant is convicted under 21 U.S.C. §
841(b)(1)(E) or 21 U.S.C. 8§ 960(b)(5), and the offense of
conviction establishes that death or serious bodily injury
resulted from the use of the substance;or

(5) the offense level specified in the Drug Quantity Table
set forth in subsection (c), except that if (A) the defendant
receives an adjustment under §3Bl.2 (Mitigating Role); and
(B) the base offense level under subsection (c) is (i) level
32, decrease by 2 levels; (ii) level 34 or level 36, decrease
by 3 levels; or (iii) level 38, decrease by 4 levels.

[f the resulting offense level is greater than level 32 and
the defendant receives the 4-level ("minimal participant")
reduction in 83Bl.2(a), decrease to level 32.

(b) Specific Offense Characteristics

(1) If a dangerous weapon (including a firearm) was possessed,
increase by 2 levels.

(2) If the defendant used violence, made a credible threat
to use violence, or directed the use of violence, increase
by 2 levels.

(3) If the defendant unlawfully imported or exported a
controlled substance under circumstances in which (A) an
aircraft other than a regularly scheduled commercial air
carrier was used to import or export the controlled substance,
(B) a submersible vessel or semi-submersible vessel as

described in 18 U.S.C. § 2285 was used, or (C) the defendant
2



acted as a pilot, copilot, captain, navigator, flight officer,
or any other operation officer aboard any craft or vessel
carrying a controlled substance, increase by 2 levels. If
the resulting offense level is less than level 26, increase
to level 26.

(4) If the object of the offense was the distribution of a
controlled substance in a prison, correctional facility, or
detention facility, increase by 2 levels.

(b) If (A) the offense involved the importation of
amphetamine or methamphetamine or the manufacture of
amphetamine or methamphetamine from listed chemicals that
the defendant knew were imported unlawfully, and (B) the
defendant is not subject to an adjustment under §3Bl.2
(Mitigating Role), increase by 2 levels.

(6) If the defendant is convicted under 21 U.S.C. § 865,

increase by 2 levels.

(7) If the defendant, or a person for whose conduct the
defendant is accountable under 81Bl.3 (Relevant Conduct),

distributed a controlled substance through mass-marketing by
means of an interactive computer service, increase by 2
levels.

(8) If the offense involved the distribution of an anabolic
steroid and a masking agent, increase by 2 levels.

(9) If the defendant distributed an anabolic steroid to an

athlete,



increase by 2 levels.

(10)If the defendant was convicted under 21 U.S.C. §
841(g)(1)(A), increase by 2 levels.

(11)If the defendant bribed, or attempted to bribe, a law
enforcement officer to facilitate the commission of the
offense, increase by 2 levels.

(12)If the defendant maintained a premises for the purpose
of manufacturing or distributing a controlled substance,
increase by 2 levels.

(13)(Apply the greatest):

(A) If the offense involved (i) an unlawful discharge,
emission, or release into the environment of a hazardous or
toxic substance; or (ii) the wunlawful transportation,
treatment, storage, or disposal of a hazardous waste,
increase by 2 levels.

(B) If the defendant was convicted under 21 U.S.C. § 860a of
distributing,or possessing with intent to distribute,
methamphetamine on premises where a minor 1S present or
resides, increase by 2 levels. If the resulting offense level
1s less than level 14, increase to level 14.

©) If—

(i) the defendant was convicted under 21 U.S.C. § 860a of
manufacturing, or possessing with intent to manufacture,
methamphetamine on premises where a minor is present or

resides; or



(i1) the offense involved the manufacture of amphetamine or
methamphetamine and the offense created a substantial risk
of harm to (I)human life other than a life described in
subdivision (D); or (II) theenvironment, increase by 3 levels.
[f the resulting offense level is less than level27, increase
to level 27.

(D) If the offense (i) involved the manufacture of
amphetamine or methamphetamine; and (ii) created a
substantial risk of harm to the life of a minor or an
incompetent, increase by 6 levels. If the resulting offense
level is less than level 30, increase to level 30.

(14)I1f the defendant receives an adjustment under §3Bl.1
(Aggravating Role) and the offense involved 1 or more of the
following factors:

(A) (i) the defendant used fear, impulse, friendship,

affection, or some combination thereof to involve another
individual 1n the 1illegal purchase, sale, transport, or
storage of controlled substances, (ii) the individual
received little or no compensation from the illegal purchase,

sale, transport, or storage of controlled substances, and
(iii) the individual had minimal knowledge of the scope and
structure of the enterprise;

(B) the defendant, knowing that an individual was (i) less
than 18 years of age, (ii) 65 or more years of age, (iii)

pregnant, or (iv) unusually vulnerable due to physical or
5



mental condition or otherwise particularly susceptible to
the criminal conduct, distributed a controlled substance to
that individual or involved that individual in the offense;
(C) the defendant was directly involved in the importation
of a controlled substance;

(D) the defendant engaged in witness intimidation, tampered
with or destroyed evidence, or otherwise obstructed justice
in connection with the investigation or prosecution of the
of fense;

(E) the defendant committed the offense as part of a pattern
of criminal conduct engaged in as a livelihood, increase by
2 levels.

(15)If  the defendant receives the 4-level ("minimal
participant") reduction in 8§3Bl.2(a) and the offense
involved all of the following factors:

(A) the defendant was motivated by an intimate or familial
relationship or by threats or fear to commit the offense and
was otherwise unlikely to commit such an of fense;

(B) the defendant received no monetary compensation from the
1llegal purchase, sale, transport, or storage of controlled
substances; and

(C) the defendant had minimal knowledge of the scope and
structure of the enterprise, decrease by 2 levels.

(16)If the defendant meets the criteria set forth in

subdivisions (1)-(5) of subsection (a) of 85Cl.2 (Limitation
6



on Applicability of Statutory Minimum Sentences in Certain
Cases), decrease by 2 levels.

[Subsection (¢) (Drug Quantity Table) is set forth on the
following(d) Cross References

(1) If a victim was killed under circumstances that would
constitute murder under 18 U.S.C. § 1111 had such killing
taken place within the territorial or maritime jurisdiction
of the United States, apply 82Al.1(First Degree Murder) or
§ 2A1.2 (Second Degree Murder), as appropriate,if the
resulting offense level is greater than that determined under
this guideline.

(2) If the defendant was convicted under 21 U.S.C. 8§ 841(b)(7)
(of distributing a controlled substance with intent to commit
a crime of violence), apply 8§2X1.1 (Attempt, Solicitation,

or Conspiracy) in respect to the crime of violence that the
defendant committed, or attempted or intended to commit, 1if

the resulting offense level is greater than that determined
above.

(e) Special Instruction

(1) If (A) subsection (d)(2) does not apply; and (B) the
defendant committed, or attempted to commit, a sexual offense
against another individual by distributing, with or without
that individual’ s knowledge, a controlled substance to that

individual, an adjustment under 8§3Al.1(b)(1) shall apply.
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