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Models of Corporate Criminal Liability-
Perspectives from the United States

Tzu-Te Wen"

Abstract

In 1909, the United States Supreme Court adopted corporate criminal liability
in order to attribute individual liability to corporate entities so as to make corporate
entities liable for the acts of their agents. A trend of promulgation of corporate
criminal liability can now be seen in other major countries, such as Britain and others
throughout Europe. Over the past two decades however, corporate crime has been
prevalent within the United States, and in Taiwan as well. In order to get a handle
on this situation, the United States is doubling down in its efforts to instantiate
effective corporate criminal control and has even moved towards the exercise of
prosecutorial authority to impose conditions with which corporations shall legally
comply to become good “corporate citizens” and to prevent future crimes. Thusly, in
the face of ever-growing economic crime in Taiwan, we will consider that Taiwanese
legislation shall take on the responsibility to legislate corporate criminal liability in
order to enhance corporate governance and compliance of legal imperatives, and to
incentivize corporate self-investigation and prevention of future crimes.

Key Words: corporate criminal liability, corporate compliance, effective
corporate criminal control, prosecutorial discretion

" Tzu-Te Wen, National Central University, Institute of Law and Government, Assistant Professor.
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464 U.S. 956 (1983).

3> Arlen & Kahan, supra note 21, at 330-331.

36 United States v. Hilton Hotels Corp., 467 F. 2d 1000(9th Cir. 1972)
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% United States v. Sun-Diamond Growers of California % » B ¥ & 35 =
# Sun-Diamond & 4 #* Richard Douglas § § = 7 = B ¥ % > H ¢

Lake £ F 353k > d # 2 7 Bozell F A F 454 2+ 2 # RLSM 2 7 4 iz Sun-
Diamond = B = & » 7 4k § 24 = BET R E 3830 & 2 Mike Espy & i H

% Henry Espy /7 # #tE W § R | 42 {I2 EHE F 4%+ # ¢ & Mike Espy & &
Richard Douglas # % #38#4 & « H# % £ Henry Espy 2 ff #% > Richard Douglas
7 P R AR E B AU R 0 F James H. Lake 7 1 45 4 =% B 4 (i

37 United States v. Hilton Hotels Corp., 467 F. 2d 1000(9th Cir. 1972).

% Amicus Brief for the Association of Corporate Counsel, Et Al. in United States v. Ionia
Management, S.A., 555 F.3d. 303 (2d Cir. 2009).

%% Frolic and Detour, Legal Information Institute (LII), Legal Encyclopedia, https://www.law.
cornell.edu/wex/frolic_and_ detour ZiE R EE F a FER R R A BRI A2 E
Lo RREFRFIC TS AL 0 S SR BAJIE F‘ PRI AHTEE LR LT E

%0 United States v. Halpin, 145 FR.D. 447 (N.D. Ohio 1992) ; Huff, supra note 29, 1261-1262 ;
MEBAZABPOEN S M IBD R ANIZALEEZNE RTEAD
B3 275 fF 0 7 % RIR2 2 W A f# > see United States v. Gold, 743 F 2d. 800,
823(11th Cir. 1984), cert. denied, 469 U.S. 1217(1985).

*I ' H. Lowell Brown, Vicarious Criminal Liability of Corporations for the Acts of Their Employees
and Agents, 41 Loy. L. Rev. 279, 294(1995) ; Ellen S. Podgor, Peter J. Henning, Jerold H. Israel
& Nancy J. King, supra note 17, at 31.

“ Ellen S. Podgor, Peter J. Henning, Jerold H. Israel & Nancy J. King, supra note 17, at 31 «
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£ RLSM = @ p 2% =< x*i;—:%g,ﬁ W Lake PER & L a5 2. 11 F » 352 2 1 1%
% B = % Sun-Diamond = # | ,“Aufjﬁﬁ, BEMLEP > 21 L4
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* United States v. Sun-Diamond Growers of California, 964 F. Supp. 486(D.D.C. 1997).

* United States v. Sun-Diamond Growers of California, 964 F. Supp. 486(D.D.C. 1997).

* United States v. Gold, 743 F.2d 800, 823(11th Cir. 1984).

“ Wayne R. Lafave & Austin W. Scott, Jr., Criminal Law 3. 10(a), 257(2d ed. 1986) ; J. Kelly
Strader, Understanding White Collar Crime, 25(2011).
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/i"ﬁipurui «?‘F\f PASTL D UIRREREBEY A FTERA A éé‘ié

CEFEAREAGENTFE ARY > A RE K AR 2 B R
(what level of intent) » = &_1Z § #U'Ji RENRN IR EUPER R R o A
(collective knowledge doctrine ) » 12 % nfa: BRIz By 0 TR EA
=& NN RN VEE Y |- R M /F’fﬁf@’fr"%ﬁ’ﬁﬁﬁ‘gél"
LR ﬂ‘}“‘v&"glﬁlizﬁ-g\'ﬁxi74‘rﬁuoIE”“:LIE‘J_‘E‘ it o g B s

PEREZ AR (GRE) A A PIAZ A IRE | E@ e
B AR 2GR PAEONZAR EHES R 22w Y.
F R B0 AR # 82 + & 3R (collective knowledge doctrine ) » 7% 9%
AR R p T RIA R KB A e g B R :@gé;;*ﬁ TP H - AT
RRBEALF PR ZRATEFELE 2HARAAIRAZFEZN
@ f 2% f = o t United States v. Bank of New England % - & # j§ 417 %] 5
A & 1}7%\1&$ % % ¥ #¢ ;% (Currency Transaction Reporting Act ; CTRA)™ » &
BE S L ARREEE-F fu—"ﬁ » ¥ VI & 2 4 3F 2 (Currency Transaction
Reports ; CTRs)™' » # 427 & & (willfully) & & 5 %A ¢ 3f F > Bt i
A E o AR 1983 E S5 1984 & T RSB 2L Wﬁ%;{.ﬁ,@,ﬁ%ﬁhﬁ
Fe-FAmE BRFHAEEZL S AR Y 3 (willfully failed to file
CTRS) » @ AR 3F % o TR — i b 3774 Jai 5 (%4078 F B 202 30 4R 2
Hiro ARAE/RNFHFHEEF ARR (teller) wEZHFTIF >t R
AR TS BTF P e GERMEIRIE ORI IEREITHEHYRFEZEE
%ot (jury instruction) » B3 44 TPk i IR F R RERGFARE - B

47 Strader, id.

B AEPLFRT X R ¥ §f - 2 % * (there is no individual culpability to impute) - see Jennifer
Moore, Corporate Culpabzlzty Under the Federal Sentencing Guidelines, 34 Ariz. L. Rev. 743,
762(1992).

¥ O’Sullivan, supra note 26, at 202-203.

%0 United States v. Bank of New England, 821 F.2d 844 (1st Cir.), cert. denied, 484 U.S. 943(1987).

>l C.ER. §103.22(1986).

231 US.C. § 5322(1982).
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>3 Bank of New England, 821 F.2d, at 855.

* Id.

35 Strader & Jordan, supra note 28, at 37.

CEF L EIEAE A AR L WA R .

°7 Model Penal Code 2.07(1)(a)” (1) A corporation may be convicted of the commission of an
offense if: (a) the offense is a violation or the offense is defined by a statute other than the
Code in which a legislative purpose to impose liability on corporations plainly appears and the
conduct is performed by an agent of the corporation acting in behalf of the corporation within
the scope of his office or employment, except that if the law defining the offense designates the
agents for whose conduct the corporation is accountable or the circumstances under which it is
accountable, such provisions shall apply; )
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*¥ Model Penal Code 2.07(1)(b)( “the offense consists of an omission to discharge a specific duty
of affirmative performance imposed on corporations by law; )

> Model Penal Code 2.07(1)(c) ( “(c) the commission of the offense was authorized, requested,
commanded, performed or recklessly tolerated by the board of directors or by a high managerial
agent acting in behalf of the corporation within the scope of his office or employment ).

8 State v. Chapman Dodge Center, Inc., 428 So. 2d 413(La. 1983).

8! State v. Christy Pontiac-GMC, Inc., 354 N.W. 2d 17(Minn. 1984).

62 Stuart, supra note 32, at 241.
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% Beale, supra note 23, at 41, 47.

 1d. at 47.

% Stuart, supra note 32, at 219-221.
319893, kx8 F 8-

%7 Arlen & Kahan, supra note 21, at 321, 329.
o8 Stuart, supra note 32, at 244.
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