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Abstract

The issue of substantive equality in criminal liability of demonstration,
especially on the level of illegality (TatbestandsmaBigkeit, Rechtswidrigkeit), has
long been ignored. Substantive equality in criminal procedure is only mentioned when
discussing effective assistance of counsel. Therefore, the main purpose of this thesis is
to combine substantive equality with criminal justice. Firstly, this thesis examines
compatibility of Criminal Law with freedom of speech and assembly. Secondly, this
thesis explores whether the application of Public Law has impact on the application of
Criminal Law in Assembly and Parade Act, such as prior restraint, procedural
safeguard, positive obligation, protection obligation and providing adequate places for
assembly. Moreover, this thesis discusses the results if the state failed to comply these
obligations. Thirdly, this thesis identifies the unacceptable risk of the underprivileged
in criminal procedure, which outlines inequality in criminal procedure. Fourthly, this
thesis discusses how to apply substantive equality in criminal law. Lastly, this thesis
focuses on crimes of Assembly and Parade Act, Criminal Code and the related laws.

This thesis criticizes the laws, and gives reasonable explanations of positive laws.

Keywords: substantive equality, strata, freedom of assembly, civil disobedience.
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Hill v. Colorado F AR RATIREHE 2T 2 B - 8 IRFVEE IF S am 2 RHE
EFTAWEHEZ I < At R E R Ry T IREA R B A A
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17 Geoffrey R. Stone, Content-Neutral Restrictions, 54 U. CHL L. REV. 46, 65-67, 81-86 (1987).
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120 Hill v. Colorado, 530 U.S. 703, 715-18, 729-30 (2000). Aaron E. Schwartz, Honk to Remove this
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123 Stephen M. Feldman, Postmodern Free Expression: A Philosophical Rationale for the Digital Age,
100 MARQ. L. REv. 1123, 1132-38 (2017).
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AR AR AL B 2 f e R A e B e P 2 Bt 5 [HERZ IR AR AOK £ P
REEREIERAREIDEE - W H - ZIFRAZER " HEAE L AE R
ERZFEREMT 7 o B BRIMWIAEZ A=A AR R, » k2T
AFE A ERT RSB ENREFNVEE AT AT REFHLE -
W HEEETF D AT R AFEFR » A DA EG IS - RS -

P EFREEE > skl 0 B BEUAE RS 159 B 0 H 240 DUT (2008 4F ) ; BlARFTRETES 623
SRR IR A B S EEE A ERE RS -
130 WENDELL HOLMES, THE COMMON LAW 65-67 (Rev. ed. 1923). Stephen M. Feldman, supra note
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Art. 8 Rn. 113, 175; Norbert Ullrich, Das Demonstrationsrecht, 2015, S. 153.
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Missouri Police Department ZE( S8 O Fy B4 S B REH IS 1A B BT+
FROEE - BEARTAE R DT - Kansas BJ7IEIRSEHZ R BHHERR - 20k
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3 Dariano v. Morgan Hill Unified School District, 767 F.3d 764, 766-67 (9th Cir. 2014) (O'Scannlain, J.
dissenting).
4337 U.S.1(1949).
5 Id, at 13-37 (Jackson, J., dissenting).
6 375 F.3d 785, 788-89 (8th Cir. 2004).
7767 F-3d 764, 767 (9th Cir. 2014), cert. denied, 2015 WL 1400871.
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8 Terminiello v. Chicago, 337 U.S. at 1.
° Id, at 5.
109 F.3d 1295 (3rd Cir. 1993).
" Id, at 1299-1300.
12533 F.3d 183 (3rd Cir. 2008).
314, at 200.
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RE[CTE > BURZHN7RENE - IR IEZ B IRIETERAMER] 20 o Cohen v. California

4 Aaron E. Schwartz, Honk to Remove this Demonstration: The Eighth Circuit Adopts a Hecklers

Veto,70 Mo. L. REV. 583, 592 (2005).

15 1d, at 607-08.

16 1d, at 601-06.

17 Comment, Constitutional Law - First Amendment Gives Way to a Heckler's Veto - Dariano v.

Morgan Hill Unified School District, 767 F.3d 764 (9th Cir. 2014), 48 SUFFOLK U. L. REV. 991,

992-95 (2015).

18 Dariano v. Morgan Hill Unified School Distric 767 F-3d 764, 769 footnote 5 (9th Cir. 2014), cert.

denied, 2015 WL 1400871. (OScannlain dissenting).

19 Kohler/Diirig-Friedl, Demonstrations- und Versammlungsrecht, 4. Aufl., 2001, S. 184 f.
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2l Cohen v. California, 403 U.S. 15, 22 (1971).
22 Frye v. Kansas City Missouri Police Department 375 F.3d 785, 796-97 (8th Cir. 2004). (Frye Beam,
J., dissenting).
2 Schwartz, supra note 14, at 601.
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26 Dan T. Coenen, Freedom of Speech and the Criminal Law, 97 B.U. L. REV. 1533, 1556, 1585

(2017).

T gt ETERELE ERoFEEREARTY) - BIKER - =100 - 2015 4203 A

09 H > http://www.setn.com/News.aspx?NewsID=64613 (/&2 H : 20195 H30H ) -

28 Note, First Amendment - Student Speech - Ninth Circuit Denies Motion to Rehear En Banc Decision

Permitting School Suppression of Potentially Violence-Provoking Speech - Dariano v. Morgan Hill

Unified School District, 767 F.3d 764 (9th Cir. 2014), cert. denied, 2015 WL 1400871.,128 HARV. L.

REV. 2066, 2070-71 (2015).
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HIPRIEEAIRE] » BB > 125 4 > H 53-56 (1987 4F) -
30 BVerfGE 69, 315; Hans D. Jarass, in: Jarass/Pieroth (Hrsg.), GG Grundgesetz fiir die
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33 ORSOLYA SALAT, THE RIGHT TO FREEDOM OF ASSEMBLY: A COMPARATIVE STUDY, 74 (2017).
3 1d.
35 765 F.3d 578 (6th Cir. 2014).
30 BEPHE Id, at 583-85 (6th Cir. 2014). FEFISFHYEIE A SRy BB TN -
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Pennsylvania A7 RTESPAE 2 - IR EE) - 2% S8l A R BT - Philly
Pride AU - MifTAEREE (785 Pink Angel ) €45 A\ ji&4% & & (human
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37 Id, at 587-88.
38 Bible Believers v. Wayne Cnty. 805 F.3d 228, 252-55 (6th Cir. 2015).
9 Id, at 255, 261.
40 533 F.3d 183 (3rd Cir. 2008).
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[ RE AR TR RN G R E i - AR A A le s R

H ZFIEEEIEH Id, at 189-91 (3rd Cir. 2008). ZE IS E AR Ry A Ry M BHFBEFTI -
4 Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc., 515 U.S. 557, 572-81
(1995).
4 Startzell v. City of Philadelphia, Pennsylvania, 533 F.3d at 194.
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4 Id, at 194-95.
4 Id, at 195-96.
4 Id, at 197-201.
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47340 U.S. 315 (1951).
“ Id, at 319-20 (1951).
4 Id, at 326-27 (Black J., dissenting).
30 SALAT, supra note 33, at 137.
3! Edwards v. South Carolina, 372 U.S. 229, 237 (1963).
32 Forsyth County v. Nationalist Movement, 505 U.S. 123, 134 (1992).
53 Eur. Court HR, Barankevich v. Russia judgment of 26 July 2007, paragraph 30.
34 BVerfGE 84, 203; Jarass (Fn. 30), Art. 8 Rn. 10; Depenheuer (Fn. 1), Art. 8 Rn. 159; Ullrich (Fn. 1),
S. 244,248 f.
55 SALAT, supra note 33, at 139-40.
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% 408 U.S. 92 (1972).
O PR FawmE B B - O - EEwE BRI H 0 H 155-156 (2002 4F) -
o' ZIFFe (FE58) H 132~
2 Ward v. Rock Against Racism 491 U.S. 781, 802-03 (1989); Madsen v. Women’s Health Center, Inc.
512 U.S. 753, 814 (1994); Clark v. Community for Creative Nonviolence 468 U.S. 288, 293 (1984).
8 FEEGTRETE 644 SREBEM T BAEERERERSE -
% Police Dept of Chicago v. Mosely, 408 U.S. at 96.
O T (3£ 60)  EH 180 ; Geoffrey R. Stone, Content-Neutral Restrictions, 54 U. CHL L. REV. 46,
54-57, 73 (1987).
% Id, at75.
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71308 U.S. 147 (1939).
2 Id , at 163.
73 TIMOTHY ZICK, SPEECH OUT OF DOORS 57, 231 (2008).
60

doi:10.6342/NTU201901943



A R FIRYEAE SR ™o (OB 445 RSB T i B> & ek &

FHREHT DIRERE BT > R A ER T ARSI

HEEESA LR MESEGARRERRIN ARG S BN timEH
SRAVBETY 7o EUAGTRETES 734 SRAGREIESEHIR B A LB T E R UiEE T (77
HAVEIEIY - ATDABE SERaRE - SURBT RS HEA ISR R 7 « BRIth » M mT
DIFE = BUAR A AR LR -

Hague v. CIO" ZE#50 By e 2 NS B JF I (& 4L 5 2 £ 3-8 32 public forum
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"7 Hague v. Committee for Industrial Organization, 307 U.S. 496 (1939).
78 Perry Educators’ Association v. Perry Local Educators’ Association 460 U.S. 37 (1983).
7 Id.at 45.
80" Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546 (1975).
81 City of Madison, Joint School Dist. No. 8 v. Wisconsin Employment Relations Commission, 429
U.S. 167 (1976).
82 Widmar v. Vincent, 454 U.S. 263 (1981).
83 Adderly v. Florida, 385 U.S. 39 (1966).
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8% United States v. Kokinda, 497 U.S. 720 (1990).

5> Greer v. Spock, 424 U.S. 828 (1976).

8 International Society for Krishna Consciousness v. Lee, 505 U.S. 672 (1992).

87 Perry Educators’ Association v. Perry Local Educators’ Association, 460 U.S. at 45-46.

88 Police Dept. of City of Chicago v. Mosley, 408 U.S. 92 (1972).

8 United States v. OBrien, 391 U.S. 367 (1968).
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