JHIE = LLSEE- B Sl =viilpd e st 3 A
AL

BiZheht 2012 47 5 AEARE R Z dHIESE - Hiiesd B Ry BAKOfE
RN EA A IR HE - [Fl > BUEERIBNARAESR - 5EB T
SIS ETERVE M 7t 2012 4 12 HBHEL 756 =F50MZE= ARH R
s © BRI AWFEETE 2 HINEEARIRA N IS ZE R EE R 2 AT SBIEE
KB MGER AR EER - T e BRSOk E]RE - B ERE =] H pipTE T 2 &
B RS A T T LR A 5w -

bFesE RE S BALGET O33R  TA BB A TIGE N Z S A0 A
NNENZER - AR RIS R E B SRR T I - ERFEREE Bk EEN
¢ DRESFERAIII T R ARG RESEAINT ) - ETTERIVUIEE A
5, » DEFFERIERT R ARG HIEFRTIE ) B8 nsE BRSO LR
W& > 5 2 iEE AT - AR - Mg EREENNRE > HEgR
AT ~ G A S 2 BRI S L TR E T IE L E IR
A AR HA I  RIECE S 2 SR E AR - P8EAE BN EEANRE

FHIAEBAUUIRRAEEE ) © T AEFEHMAN S ERNE ORI -
A HAMEEINEE - k%) ) Rep 8RB BN EERNR - 5 25 HE kR
‘BEHE » HENARE EEE S ZFRHSHYHR - MEZREINES 62 fREHEH
B BES 2 B BRI SET i SHA H E R R FIA R AR R A & &
A2 EH Mg RN - NAHMARINEER - REFERDER - ARz A
MR R - AECA 52 ZIE R FIR -

VAT IR 2O 2 PRI AL by R TAIT R LR E )20 B
T, A7 %% (GRB) :PG10801-0614
1



ixi% - EERERIESH b ATREIRIILS - BliaRE R SERERK
T 281 > MR I — Bt B BAGOKIRVZELEE - it s B0 B A K FIRER Sk -
DURCESIIASS ST iR & ISR A AR i 5 BB B B 1 3 S8 R A I R e e ~ e
FHIEFF BS Ty R SRR BRI HiZR BN B PR 2R s 2
HZKMATTEEHE - G IEEERER -

EF > BRI AR pFeaEmas Ry B EeRY T EHES]
AHREEGREFLAENVEILEH - THHEER - AR BN ECEE
frlts > fESH S EMIE - Bagti - QUGS - ZOBRIFHER R BIIESIR
BRI E RS -

=
==

=

BRgEEE : OKA - BA - ERIRT - 25188 - BEAlRES



The Comparative Research of Specific Sentencing request

and Sentencing in Criminal Cases

Abstract

In May 2012, the Control Yuan proposed an amendment to the Ministry of Justice,
which said the prosecutor’s specific request for penalty would make people prejudice
the case, and it also had greatly differences from the judge’s sentencing. The judicial
institution recognized the importance of sentencing appropriately, so the debate of
death penalty cases in the Supreme Court was held in December 2012. Based on this,
this research plan takes the relevant information on the sentencing factors, the degree
of proof and the sentencing results of the foreign legal system on criminal cases as a
refer, and conducts a complete literature review. And also conduct a comparative
discussion with the sentencing information reference module that had currently

established by the judicial institution.

The results of the research show that the quantitative statistical analysis found that
the limited imprisonments from judge’s sentencing are not as same as Japan, instead of
10% off from requested penalty by the prosecutor. As for the main factors that will
affect the specific request penalty by prosecutor: "the indictment states whether the
perpetrator is confessing whether or not the crime is committed”, "the indictment states
whether there is a remorse after the crime”, and "the indictment states whether the
perpetrator is an accomplice”. These are the main factors affecting specific sentencing
request by the prosecutor. In other words, if the accused has a confession and remorse,

it will affect the length of the prosecutor’s request for penalty, and they are more
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possible to accept a lighter sentence than no confession and remorse; and if the
defendant plays the role of accomplice in the criminal facts, compared with other
accomplices, it is more likely to accept heavier requested penalty. The main factors that
will affect the judge's sentencing: "The judgment states whether there is surrender after
the crime”, "Judge considers other unfavorable sentencing factors to defendants”, these
are the main factor affecting the judge's sentencing. In other words, if the defendant
surrender after the crime, it is more likely to accept a lighter penalty than the
unconfessed person. Although Article 62 of the national criminal code is clearly
stipulated that there is a requirement for mitigating the penalty, it is found from the
statistical analysis that the length of the imprisonment of surrendered is less 42 months
than people don’t surrender. And if the defendant is not reconciled, because other laws
aggravate his sentence, kill the immediate blood relatives, and escape that are
unfavorable to the defendant, he is more likely to accept heavier penalty.

Finally, at the concrete conclusions, the position of our research team agrees with
the prosecutor should specifically ask for a sentence. However, it is still necessary to
establish a basis for the prosecutor to specifically request penalty, and to make the
prosecutor’s right of specific request penalty expressly stipulated. Sentencing factors in
Article 57 of the Criminal Code are needed to be more explicit or more detailed for
each factor, and it is considered that the Judiciary Proceedings should be strictly divided
into a guilty plea and a sentencing procedure. Furthermore, in order to comply with the
due process of law, prosecutor should prove the punishment factors used in the
sentencing procedure to the judge.

As for the sentencing factor and the establishment of a consistent standard, the
study concluded that "sentencing guidelines™ which are too specific may infringe the
judge's independent judgment. The recent goal should be that whether the prosecutor is

in the process of requesting penalty or the judge is sentencing, they should aim at the
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criminal causes, and then describe them in detail. After a long period of accumulation,

we can establish a standard for sentencing that is suitable for Taiwan.

Key words: sentencing request, sentencing, sentencing factors, reference module,

sentencing debate
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