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Construction the Law of Corporate Successor Criminal Liability: An
Inspiration of U.S. Practice and Local Case of Taiwan

Student : Shin-Yu Lu Advisors : Dr. Chih-Chieh Lin
Dr. Wen-Chen Chang

Institute of Technology Law
National Chiao Tung University

Abstract

In modern society, many crimes are committed by corporations. Many
corporations attempt to circumvent the criminal regulations through mergers and
acquisitions afterwards. Consequently, it raises a controversial issue about whether the
corporate successor should be liable for the corporate predecessor, which has
previously been subject to criminal sanctions for the misconduct, in a merger or an
acquisition. To address the issue, U.S. has conducted two ways: enacting statutes and

establishing common law principles.

Compared to the U.S., there is a potential loophole in Taiwan legal system due to
the lack of corporate successor criminal liability. Therefore, | suggest Taiwanese
legislature refer to the U.S. legal system and introduce the corporate successor
criminal liability into Taiwan’s statute as soon as possible. In previous work, scholars
usually focused only on civil liability and administrative liability, instead of criminal
liability, when discussing the related problem. This paper explores the ways in which
American law deals with such situation, and tries to draw on the law of corporate
successor criminal liability in Taiwan legal system to attribute the responsibility of

corporations.



In addition, this paper introduces the Successor Identity Approach, which
emphasizing special deterrence principle in the field of criminal law, proposed by
American scholars. This means that if successors successfully identify the reasons for
predecessors’ criminal conduct, apply appropriate improvements, and decrease the
possibility of recidivism in the future, they will be able to mitigate the sentencing or

even exempt from the liability.

Keywords: corporate crime, merger and acquisition, predecessor and successor,
corporate successor criminal liability, Successor Identity Approach
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TUx PR E RS EIVE T 2 T R F At & £ 2 a2 & 2 p) (Principles
of Federal Prosecution of Business Organization) ; §9-28.200 2. :x#3% + 18 U.S.C.
§18%12 2 2 ®E =% p| (US Sentencing Guidelines Manual ; USSG ) 2 §8A1.1% >
" (organizations) 7t L A S BRI R E R GFF R o A T IRE
2T & T 2 r..‘sﬂf%“« (organizations ) GadgEwop A th2 AR @ e

PAEFOPER BT AR E S HR T B

N A
1 hA & 2R A m PR A PR H R 2 g flEs oG
WERBT AW RL DT AZ A EIBMAAT R L LPHE 0 T
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R BRI i
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BFEFLFR(2) Ep5(2) FUPi(z) 2r7 ddiEmgars
AR B pFE S EHEFREP T BT B Atz BEH o o

BT EEARZ BN AT REAIFI BT FFLFE b ARB

% Crystal Jezierski, Corporate Liability in United States, BAKER MCKENZIE GLOBAL COMPLIANCE

NEwsS, https://globalcompliancenews.com/white-collar-crime/corporate-liability-united-states/
(last visited May, 10, 2020).

7 1 USC. §1 2 2 % “the words “person” and “whoever” include corporations, companies,
associations, firms, partnerships, societies, and joint stock companies, as well as individuals.”

% §9-28.200 irfzz & ¢ % “While these guidelines refer to corporations, they apply to the
consideration of the prosecution of all types of business organizations, including partnerships,
sole proprietorships government entities, and unincorporated associations.”

2 18US.C.§18 2 &~ % “As used in this title, the term “organization” means a person other than
an individual.”

%0 USSG §8A1.1 2 B * %“ “Organization” ... includes corporations, partnerships, associations,

joint-stock companies, unions, trusts, pension funds, unincorporated organizations, governments

and political subdivisions thereof, and non-profit organizations.”

Jezierski, supra note 26.
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¥ Mihailis E. Diamantis, Successor Identity, 36 YALE J. ON REG. 1, 9 (2019).
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% JaMES T. O’REILLY ET AL., PUNISHING CORPORATE CRIME: LEGAL PENALTIES FOR CRIMINAL

REGULATORY VIOLATIONS 23-24 (2009); RICHARD S. GRUNER, CORPORATE CRIMINAL LIABILITY
AND PREVENTION § 5.02[2] (2015).
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(2008); #=3 e " i3 HF 2 PrhB & TR, 23kAT ?—’*i”* TH3 275 Yk
Rlg 2 2 RE2EFE2 R 0 21 F28H%HE i)i‘ 73 ¥ > | 83-139 (2010); ¥

38 TRCALFZH IR TRARZEZH—ZB I S 2L LT EREW] -

“m%{%i Bl 0 B e R Bk % 247 ¥ > F 45-64 (2015); 2 A o T#HFET 2 F

K7ELE "R RCA TP 2 G BrEEdr > S RE B ek % 293 # 0 B 145-157 (2016) ;
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ité 0 F 32-42 (2018);: 3 &£ % > w4k 22> | 110~ 114 -
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Moz m4Rir100 T 85 thZ 4 v (TR R M AML R T PRI L
Frid g2 P rFEL o F 245 (2015)-

" H. Lowell Brown, Successor Corporate Criminal Liability: The Emerging Federal Common Law,
49 ARK. L. REV. 469 (1996).

46

Jezierski, supra note 26.
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ARERMT20 M2, fastizg R FARSNR T E 2
B EF EdA  FREZ AT EZ PRS- TP F RS A AL
MM AT FE AR PPN ERENP R PP EELEEE L

SRAMAGB RIS THEAFL ﬁ@”oarasﬁaﬁﬁgﬂjﬁgara
THE AR B E WA R R 5 (tort)* A S 4R i £ (punitive

damages) *r 2 & &% = (product liability) ®2 33 ¢ » wigr T2 9§ iz

W

EA L MATE GRS S B I PRI MR E AP F T &
FoF  FRMERAEHPE OO F EMLEH 2 q T FH B R
WAEFEAR B Gl DN EIGE £ P e FE I a2 iR £ (labor
and employment laws) 12 2 CERCLA> 3 ;s % 22 222 $ 23R T2 7
AEFEBE 2B A GRDEATF TS HF B N ML 2 Y
HEIEFF 24582 %% (borrowed wholesale and engrafted into criminal

law) >3-

4 Brown, supra note 45, at 469.

Sosa v. Alvarez-Machain, Successor Liability, Mass Tort, and Mandatory-Litigation Class Action,
118 HARV. L. Rev. 2357 (2005); John H. Matheson, Successor Liability, 96 MINN. L. REV. 371,
373 (2011).

Deborah E. Bielicke, Successor Liability for Punitive Damages: Breaking the Corporate Rule, 68
WasH. U. L. Q. 339, 339(1990); Brain R. Becker, Corporate Successor Criminal Liability: The
Real Crime, 19 Am. J. CRIM. L. 435, 449 (1992).

Bielicke, supra note 49, at 339; Becker, supra note 49, at 449.

CERCLA = %2 >#- & “Comprehenswe Environmental Response, Compensatlon and Liability
Act’> ¥ % B H Rk ¥ (2o HIRBE R K2 §22) - TEGE LTI
PRy ehd R B TR LR B R A M hf{"r"'rﬂ%é;h # A a % 66
¥ % 3% 7 27 (2015); f\,ﬁcﬂfll v bz 160 F 5o

Taylor J. Phillips, The Federal Common Law of Successor Liability and the Foreign Corrupt
Practices Act, 6 WM. & MARY Bus. L. REv. 89, 113-17 (2015).

Brown, supra note 45, at 469-70; Diamantis, supra note 34, at 14 & 20.

48

49

50

51

52

53
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B i3l 2 = & o B (triangular merger) *°e 2 d 0 A 3 £ AF fe2 & E o pRaEl
& ¥ =€ (reorganization) o fid = A &2 & K H R A (basic

structure) #rie & A md a s @45 P A P A RN Z e RPN

Ha
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R 22 8T ARE RN FREITEH - 2P B A Tl
ﬁfy%o{y,iaerM@gwﬁzﬁgﬁi\Q A NP SEES:: FN - -

BRATAE A f 2 Mt R RRFA L o

> DALE A. OESTERLE, MERGERS AND ACQUISITIONS IN ANUTSHELL 90 (2006); Byron F. Egan, Asset
Acquisitions: Assuming and Avoiding Liabilities, 116 PENN ST. L. REV. 913, 932 (2012).

% OESTERLE, supra note 54, at 25-26.

% 1d. at 27-28.

" Matheson, supra note 48, at 374.
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kg T2 @ g (dissolution) ) 2 a5 2% s 2 B2 T 0 2 P g

NP EHZZEFEMIPETRET T NI ARIREE RS FY 0 N R
ré}f’@ﬁil"Ji%‘E,@&-ﬁJ R TR N Y WA % T o ’E‘Ji'ﬁ‘f_{? i
R, 2 r o

MAE2 RERLL T 20 RATH § A F o B 7 50 RN R A T
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.
S
X
¢

A

a4

Bk S AR o fRAr2 2P 3 ¢ £ FlfEagaw 2 j° % (pre-dissolution offense )

@A RARR Y 2 AR § FIfRACR B (abate) o Ak A 0 ik

34

dopt 2 (8% 0 S ¢ B3R A & (unjust) ~ © 4§ (inequitable) ® B (harsh)
2tk EpRpR2 2R viEl B mA T F e AR BB
;‘éié,ﬁ,-ié’—'x,’?@;7 ]lé‘éz;q»f‘*l—"jﬁ*_g ;,é/,«—@&_ﬁg_é 7:}‘?/.2_%»163
WAL 2 E A adile 2 e o Flpt o Bw S22 6|0 L By

ik o om ARV AT A YRR R P A FP e Az

80 arex oy & @ (merger) o CRIEE IR AR SR A g;‘w%{ A R
( consolidation ) - “ﬁ% TATR 2 a2 B g R &2 o 7 E BikfRi e

. Brown, supra note 45, at 471; GRUNER, supra note 41, § 5.03; Diamantis, supra note 34, at 14.

62 Brown, supra note 45, at 472

Y S AR R R & Tk W R R I él%«z%]z,gm SR 57‘%4@&
AL RAEPT A 1ﬁ*s('1w’ﬂ&“§§‘f fRdrz P A %EEN > A ERZ B EEE
FOA U R Y BRI N U FE RO Rt 2 PR 2| F i 3% - See Id. at 475.

%  Brown, supra note 45, at 472; GRUNER, supra note 41, § 5.03.

65

Brown, supra note 45, at 472.
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SHEREA LT AN (- ) N RLWER ¢ R 2P AN R
(action or proceeding) 2. P e #-uiF &% (=) fR4ge o P G aF R

#cw 2 # = (liability) % %43 (obligation) * -

33545 % & Melrose Distillers, Inc. v. United States %> ¥ p¥ i 2 + 3t 3 48
FUERN 2 2 E o 5%k 2 %7 5 Schenley Industries & P4 = FrF S 2

I

FoHP A FREIFNOFZFER T - FRELEI VLT EZRZ oAt =

B+ o @ Flig & ShermanAct @ @ 2| F423% > BOTALRIEF A o Z FF 27 T
BB L VARBL NSRS a LM IO P S 5 FATRs 27T 2

ZRARIFEFALNITATH D P 2 475 A 2 B Rt 27
J &2 %73 fE 4 4p ¢ (became separate divisions of a new corporation under the

v

same ultimate ownership)» i 5 2 » M35 27 | B2 T2 F g4z 3 22 | 2 ik

(BREFFLEA) RSP @ 2 B3 2P 0fR4cH - THU BB ED 4

(o)

2 RIS o M TR RS BTE 0 Ak Tl T2 7z

Hchd o HH 2 2 F AR A LT BH L 7

EFRIHRE G2 adgdl o W BRFEET o D F R M FFRARR R
B AR F G R Tk v ix 2 4L (We start from the premise
that in the federal domain prosecutions abate...on the dissolution of a corporate
defendant, unless the action is saved by statute) ™ o FJpt » A% ¥ > £ R LB
et mBARARM 2 X2 E 0 TER G LN AP “ﬁ% TR R 2P
R FAAE TG A2 RN R85 5 (The corporation continued in

existence for the purpose of paying, satisfying and discharging any existing debts and

% Brown, supra note 45, at 475; GRUNER, supra note 41, § 5.03.

Brown, supra note 45, at 475; GRUNER, supra note 41, 8 5.03.
8 359 U.S. 271 (1959).

% Id. at 271-72.

" Id. at 272.

Tod.

67
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obligations ) ;> 3 " 2 P fE4gr # ¢ & 2 PHRPBY 2 F@ARA ¥ b (such
dissolution shall not abate any pending suit or proceeding by or against the

corporation) | 25 4G4 E M 2 P E R AT O P RECT & 0 P BT 2 E N TR

\u;

ERFRALRE WA € T DR B2 o AP IFRALR BT > B 3
AFE e ® # 7= = (any proceeding begun by or against a corporation before or
within three years after dissolution shall continue until any judgments, orders, or
decrees therein shall be fully executed ) ;e @ % BB % i Frzn s - & 7327 % 73( debts
and obligations) &¥ & 3£ % F = > 73242/ (suit or proceeding) & &+ i F
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!
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(w

2+ o7 % Schenley Industries » f&4gfs » 2B+ 2P HF L - %> 2 5 - BTk~

N

s

NPT 2 Z BIVP 0 @ ATR 2 D 2 22 Schenley Industries 2 kK (B X R R

\‘4

EFA)AF  EREBERFALTR: B X=2F 279 22EF 25
AFHTREF T A2 ShermanAct 2 7| F § iZ o P pF xBTS LY 2 AL
PIAMNE2 R 2B OF AR e L F PR EREFE S X2
FEFELANFFEZF DK TE v g (there is no more reason for
allowing them to escape criminal penalties than damages in civil suits) ™ - # s - %
BB B2 Bin i T 28 @ 340 £ Racfpi v 4008 i3 2 5% 4t

2 2P RA A A R LA RRARA T R

DL ET A LS (merger) 122 373k & i (consolidation) & #F o

2 d. at 273.
Bod.
™ 1d. at 274.

™ Id. at 272-73; Brown, supra note 45, at 473-75; GRUNER, supra note 41, § 5.03.
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o T Al BAESAH MRS Z LT RELLI O RRENL DT

e | F b L N Ay T
ZFE O FREFAMART BE PR ERERE P2 A

@u ), SHCN 2R Y T L H 2 E Rk R AR Tz g
m:w%vfﬁ1“25é§%%®%%ijr25€¥$’%éﬁ AER A
i wd (6L o2 AP (When any merger or consolidation shall have become

effective...all debts, liabilities and duties of the respective constituent corporations
shall thenceforth attach to said surviving or resulting corporation... ), °: gt ¢ » = =+
w22 R 5y 2 % Bl o 2 & (The Model Business Corporations

Act) 2§ 11.07(@)@)> %2 " 2P & &

—

So Mg mE NP2 R BB FiE
wd s+ 2 @ik (all debts, obligations and other liabilities of each domestic or
foreign corporation or eligible entity that is a party to the merger, other than the

survivor, are debts, obligations or liabilities of the survivor) | %« & —F’f{ Fuldn 4 2

TFTEFRe MM FERP Ft 2P EHB I AT 2T F
R RN R RS S

et ELET T W BAEAAT BB E P T ok S

mAafzAF o EsEw TR A A Sy Bld A Sl YT MR

® wligE s 45320 F 163-164 o

Brown, supra note 45, at 470; O’REILLY ET AL., supra note 41, at 23-24.
GRUNER, supra note 41, § 5.04[1]; Diamantis, supra note 34, at 14-15.
" Del. Code Ann. tit. 8, § 259(a).

8 MoDEL Bus. CORP. ACT § 11.07(a)(4) (Am. Bar Ass'n 2016).

8 Diamantis, supra note 34, at 15.
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LAY ERI KEEI P O HEDE 2P 2T o B KBHL RF
FUER ) EENw o omE AT H T ﬁ%&ﬁi“'é&%”r;&!?jﬁﬁwﬁfr% ' Eh B2

BEAPRMEMER LI P G2 FE o P F RN T

CANRLI - BRI SR —‘ﬁ # = (Successor’s Liability ) | 2. ke T

o BERTAL LG A EELATF ROEP

(- ) United States v. Polizzi %

$ - BE 4 & &2 265 United States v. Polizzi 2%« 2 %vi— 2. T2 7

A pgpedH e Tp R4 | 22 (conspiracy) i f° 18 U.S.C. § 1952 - 7%

=1
x\“.

SELEE L VeSS Sca S I U RO PR M (REP

L a R T R RS 9 TS (3£ b a At

&
aq
oz
T
—
|
ETIAS
N
=
&
%
N
)

(Yo P b R MBE, A AR L

LRAPNREEHBLPRFL AT E AR LR L 2P AT e

KE AR TG 4 & FRiE s s ol SCEIRFL R 0 P IR TR R
R

iy SRR ' B AN

%‘
ra
/

PR FEEM s EEREEE D
MR R N2 o T @ 2LEE R R N T L
S2PLF MDD P2 AN G PRI EGVL T 5 h o ey
2728906 (D) Q)P v AT APAHBL HF 7 (L2270 )) kit T 5

S gEP YR mE P 5 25 2 F i (liabilities) ~ & 4% (obligations ) 1 %

# £k 4k 160 F 12-13 ; Diamantis, supra note 34, at 14-15,

8 500 F.2d 856 (9th Cir. 1974).

8 1d. at 906.

& 1d. at 906-907.
8 1d. at 907.

8 .
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A (penalties) | o @ mpzng 4 s b paini THE TR LT F

(=) CNB4t7er Alamo 27 &£ 8 %

AR ZE A 4L 0 & % 5 Central National Bank (2 fif£ 5 CNB 4277 )
r2 2 Alamo Bank of Texas (4™ fj £ = Alamo $2{7 )» CNB 47 i — R d Zi=n2
FWHMPE Y EFT 285 0 220 Alamo & F R Ed RV VPR F R
2 T

W’»“

2 4117221987 £ pE CNB 41757 Alamo L7 ie 7 £ 8 > £ 9 2 S B {52

memﬁ“wﬂm’%gﬁiiiwﬁﬁﬁkﬁiw%il%431@%
CNB 4377 i =t A 2§ $8 0 T 4R1E = £/ 4 2 (cash transaction report) > #
i# & Bank Secrecy Act ¥ | ¥ A2 2 (31US.C.8§5322 %) *e 27 &
%15 > CNB 272 e R4 37 > Alamo 417 Flpt s Ildedr o A%z S gL i

"L RFEZ R ERAENLET EEFLEENTFTE?

,TALLL v hF2Z - B (FRME Y e MBS ) 9w itz Polizi

8 N.Y. Bus. Corp. § 906(b) (3)2. & * % “The surviving or consolidated corporation shall assume

and be liable for all of the liabilities, obligations and penalties of each of the constituent
corporations.”

8 500 F.2d 856, 908 (9th Cir. 1974).

o d.

o d.

% United States v. Alamo Bank of Texas, 880 F.2d 828, 829 (5th Cir. 1989).

% d.

¥ d.
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% ’;‘f}f«fb I—%’_@ EIE A @ Hisz 2 E»nE > T iEm /w\%’?;’é—;- A

=i
(‘Jm
™
5
#
bR
&

LT2P2NEFENTEMLZERABERNE oI N AELEEBL TR
(7462 Alamo 4217 0 F o BERFF AL 2P 2P ag A Fp

PREI AP EE LD RRENTF L 2P 2 i 522 F 2 (Such surviving

T

or new corporation shall thenceforth be responsible and liable for all liabilities and
obligations of each of the corporations so merged or consolidated ) ;> F]#* » — %

s+ 27 (Alamo 27 ) Fam+ 27 (CNB 47 ) L% 2 15/ (7

fEA%RGFF FRIBRZ 2LV VZREZFAED —%Z-}'e}%?r 4147 & ©# (bank
merger) ; #37F S e @ pET o m Ak PG A (BT e L E )
RE-FRREFFHRLANNZZ IR/ 2D AN TFE EEE LTS
aP AN A R 22 AfFom g EE 2 H P - S BN A S 2

2R

2

7 X EF] “#”‘f% RE2Z g o omEH R N E 0 PIERERE ¢ T 2E bk
$Iwae bk FuldgdioPolizzi kB Ak - B E S 7 R 2 it iPolizzi
A AT E G N A L 2 R A R T PR R E R

B E N BRE G s AP 22 WY T e

bl
(\x.
c\‘m

dyFiE st Ak g Polizzi k2 Gt B RE FAUNG o @A kg o mpstE (12

-

TR pIH A

US.C.§214b'° % p ) 2 & 5% 5 :CNB 427+ & & fssec jf =

% United States v. Cent. Nat. Bank, 705 F. Supp. 336, 338 (S.D. Tex. 1988).
*®d.

7 d.
% .
% d.

v

0 12 US.C. § 214b 2 B < % “The franchise of a national banking association as a national
banking association shall automatically terminate when its conversion into or its merger or
consolidation with a State bank under a State charter is consummated and the resulting State
bank shall be considered the same business and corporate entity as the national banking
association....”

23



¥ im0 ot Alamo 4272 72 A ¢ > £ 12US.C.8214b = M &3
2 N 4F (Alamo 4247 ) ) &2 T & B s e 2 95204247 (CNB 87 ), & ‘ﬁ@%ﬁi
ML R 24Pk 2 27 F 8 (corporate entity) o 32 2. » T 342 Alamo 43¢ | ¢
%J?Uﬁﬁérﬁﬁi(WB%MM(iﬁﬁiﬁﬁﬁﬂCNBﬁﬁJﬁﬂmem
87,05 TAlamo 8277, L TCNB 5 )=+ Fit > it 405 [ Alamo £

7, @ TCNB 4T | je§ Ae/f& 5 TCNBRT , £ 22 Ef i f

—
;
-

FARTE AT F A R I PR BRI 2 F T S U

Bl 2 72 E F a2 #11%
¥- aFA

FATH 22 P 4 2] (spinoff) £4p 2 PR A 2 FEFE N LA A

2 AadEiBr P THRBRAIAHNIZHFEAPEZ 27 ERTRK 2 2
PORREGL AP A A RATRA R IR EA YT .

—_—

EA B ESF R ERE AT RS A\%J,l‘lfé’z‘lji?pjfif@;ﬁrfﬁﬁﬁf@u

\¢

T N ?%i#ﬁfﬁgi5%?’5@%&40?%%&"*&’5¥§;’f‘v-i”y Diamantis

ey K ER 2 AR FRERIROZFAHL - PV R LR

F Lo Diamantis KRR E F E2 4R X IR ERET 0§ 4T R
TFE o TaP s HE R HREAEF E ) BBt T 2T K (spin-off
agreement) 2. X, o K@ o § 2 i T AF § = > Diamantis &G A

RURATFEs it ARG gk — RSP A UE R R

KENFFEFUEAALFFALTFEER QIR AT FE2FR

101880 F.2d 828, 829 (5th Cir. 1989).
192 phillips, supra note 52, at 134.

103 wig® 5 4522325 F 196 ~ 198 o
104 Diamantis, supra note 34, at 15.
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\5ﬁ$&%%ﬁ1%gmo

g2 iz "ToREg2 09 0 P2 A HB2EF ERcPFR?
Diamantis #t#3u s v v 22 38 5 (T £ 2 2 (parent; A B2 7 ) 2 T4
27 (spin-off; AR BRABPFEZEFTOPNEST ), FES
SERHNBLPRELEFo T I AL R T E R - R
Patm2 T FEPoplhe X 2P EFRIF PR GF LA FLBENETE A
Wi RFAFD X > F&FS 743 (spin-off) » o P2 FE4 302

FEEAY 2P P kR Diamantis ki N2 A F RS ES 0L 27 (X

EXP  MELHBRBYFLTRE227 - FRBARBFTNELES

HIHL27 T227 > I REY r,;;_?h BAeF Hn 0

o4 108-100 |

3
W
>
pl]

TP ) ZREARR AL ARAEFTEL Diamantis #
Fipd > MAFZFELRET D HRYE TR LD (BRAYLPT) FELAZERL
FRAAIRR(BRBT ) A RBT R §FARAEPE LY
RHNCHNENTFELHH (BRI FRATRZARHE) AL > 2L HE IR

ATAETRBTFALHRT AT FARBREI H L2723 L 20— F

» 110

\Y

#
Wa

o

15 d. at 15-16.

106 4. at 16.
107 |d
108 Id

I

e #EARIR R 0L AR 0 B B R R o % % 301 T
T ﬁﬁﬁﬁ’ﬂ?¢ﬁ4um’%ﬁaﬁ&ziﬁsoJ

110 Dlamantls supra note 34, at 16.
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=1 WiEH

T4

HE Jc B (stock acquisition) BdiE &3k 0 FOREfcAEEE R Ts L 2
(acquiring company ; Jcpto 2 ) & 5 T3 £ 2§ (acquired company ; B &2
), 2 " d (ownerofstock: #73 A ) > ¥ 7 € HRiEE D7 LA L
2Pk A EFaEtte Fp s WRPREIIE > HE 2PN 2 FE—¢

“~

RATFE—¢ ORI DEIP ARG A fHELF IR

F¥U73) & F A e (assetacquisition) » i fe & &P L HIM gL H B i
UBESHE NIRRT A pEE AT T A H b ¥ a2 A

e D F - s e 2L E AP 0 @ R A 0 U B R R
(stock acquisition) % %™ % - « 2B F AT 2 B3 0P > AL xS

g EE A R L 2 A REp g e £ (merger) F w

114

ATOFAIEET R IML - R i AFA(BE2P A HHEG
%

UBEH AP L BRFA) A w2 F AP SR A7 g TS
Pt a fRENFAZFESFR PREESFHFS 2T § Fod

’ﬁ tvl-rfﬁgﬁﬁﬁ s ﬁfff’;-&r’ﬂi ° ]’}7|J-£1r" u @f’fﬂf:r f?‘;ﬁ\" ’ ll;‘&_% A__éfl ; %; j{\? j%;" A__éfy ijl}’:l

WAL FERGEAC R I G AR

3

NG T KA DG
L

]:5 ’
VR4

PIEE RIS AR §FSZET§ 2 (B AZ) a5

11 Egan, supra note 54, at 932; GRUNER, supra note 41, § 5.04[3].

112 Matheson, supra note 48, at 380.

W33, 2P 3% F 142-143 (2006); ifiRiP ¥ » 582 AT § ¢ pE MR-k
# i+ 7 134-~136 (2019)-

14 Matheson, supra note 48, at 380.

115

Brown, supra note 45, at 484 ; #ghi® ¥ > 383 Aig3T o w1135 F 136 -
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P AR 2R R TR L BN AT R BRI RY
—’Pf\-f:_r_llso_r]ﬂ— ,xfﬂ@:@&% FTAMEZ Y ¥ a2 g3 FRsL:
IR P i A ?éﬁ%i%)’a*%ﬁiéﬁgﬁiﬁeﬁ%

oot e T A e T & # % § = (Successor’s nonliability) ;™70 3 *% >

iz g'g»bgga% TR Fhov it (FELAT R H-F) ERT D

Wl FARME: TE® 5§ 2, 25K 3Ld (policy rationales)

HA4p % 2 & (straightforward): % - ~ @A BXHE A E72 G5k (7 TFa

FIRFFE - PR FARATRBAJIEAZZPFEGZEF 5% ~F A
- 23 FFE T # & % (bona fide and good faith ) j£ & % 22 % (arm's
length transaction) 2 {6+ =& » @ H = F RiEFTS p A T2 X iE o B

v FR B @ M X —‘ﬁ FEF EFD F A m e (increases certainty in the
marketplace) » @ L R 2 £ 2PN L B FF L2 §FEGLT A T

R HERAE R WS T E o T AL BRE T ALY A

(free alienability of property ) 8 -

£R%H2 Unitedv. Carter 2 B F A e Tast X4 0 2% 2

B r 226 es iz a o Py A u g4 22 City Product Corporation

16 Matheson, supra note 48, at 372.

U A e 2 BE—T S8R 99T FHE TR § i o See OESTERLE, supra
note 54, at 90; See also Matheson, supra note 48, at 379-81; ¥ & L g ikhi7 ¥ > 583 A g7 >
T3 1135 F 136 -

OESTERLE, supra note 54, at 90; Phillips, supra note 52, at 102 ; £ ;‘;&{7 » w160 F 12
United States v. Carter, 311 F.2d 934 (6th Cir. 1963).

118

119
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)

(™ % City Product 2> @ )12 2 # > F4#5 2.+ 2 @ Pilsner Brewing Company

v

o

(2™ 4L % Pilsner Brewing 2 # ) %« % = F 9% 4 : Pilsner Brewing 2 # 2 44,
3\ Carter » 12 r; F‘ (5 & Fwtgr ifﬁj74500§t£%‘?lgfx
% (union representative ) » F] i& & Taft-Hartley Act 2 1+ % 2 (employer) &

Tim A4 1§ R4 2 A ERET(29US.C. §186(a) %P8 ) o fFts » City Product

—\

o P fxpk 7 Pilsner Brewing = @ 2. F A& > Flm 5lg A k2 L8k TF & Japbfs >
i+ 2@ (CityProduct =~ 7 ) 2 F g2 = = 2 & (Pilsner Brewing = # ) 2.

FFE? gHS o Fo e I RBRRL o BEAP A EFE TFATE ) 0@
Agxamdadhmz =mkEaf o et Ak 28+ @ (City Product = 2 )
2w A £ 2 2 (Pilsner Brewing 2 & ) 2 2% & 1220 % e bR

Carter ¢ 2 Az GhFAfcht TR XFE, 2402

Bao ATWATAKEL TRELEEFE HEY A FL P REFE
, andil 1 . U 124 Y .
ZEABCERMEVNBZRTANZGE P E EFTI R AH e AT F
AfRRBESF a2 "ol (P KIFARM 5L27 FRLe s

b 2 - fEPE > TEBERE R FARET S D P2 F s A

Blebzea = o p e - g2 TEERE (H¥RF 273 ) | - Ra o

ARG A2 B EREL P AT - 2 R R

"3*“

oo I & W P B MR S SR B ETT]E A R 2 A0k o BRyt o o 2

2 1d. at 937.

2L 1d. at 937-38.

22 1d. at 941.

123 Brown, supra note 45, at 483.

124 em iz Fﬁ“%é—gﬁfmwu BBt SN, 3 T g %h—g Ep)eh ) N2
it (statutory ) » {& % 2 VB % B 3% 1§72 e d) 54 (judge-made) =2 WP BR
(case-by-case decisions) i##rg & 41 ¥ i+ (common law) * 2z T ﬁ,?&i -ﬁ FEolt o
See L. Robert Guenthner, 111, The Elephant in the Conference Room: Transactions with Entities

Under Investigation, HEALTH LAw, June 2004, at 1, 12; See also Matheson, supra note 48, at 372;
George W. Kuney, A Taxonomy and Evaluation of Successor Liability (Revised), 18 TENN. J. Bus.
L. 741, 742 (2017).

Phillip 1. Blumberg, The Continuity of the Enterprise Doctrine: Corporate Successorship in
United States Law, 10 FLA. J. INT'L L. 365, 366 (1996).

125
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2 W & % 3 (jurisdictions) z_ 3 & CFR O RFHMRT R EF AR
$¢ 3] (subspecies) ;> @ 7 Fr i MR 2 B> 2|87 F)S S 8 g & 2 € fp(overlap) »
S HP) e WA LR (variation) o A2 T WL sy B A e

EES
AR

-\

SR I S R

- ~ B2 e fdp et

% - | eh B 2 K2 (contractlaw) 2 B IR » H fRdp fs & 2 @0 F A jcpi s
¢ 4P T4 &« (intentional assumption of liabilities) ;7 < & 2 2 % =%
o2 B TFARBE N2 2 R F (the language of the asset-acquisition
contract) ; ¥ " F BT T3 EL AP PR ARTRFIAKRENEI 2D F I
i #% (The purchasing corporation expressly or impliedly agrees to assume debts

and liabilities of the selling corporation) ;» B> 3 A2 fcpE2 % 16 > #-gd 5 £ o

W

;.»:1,&}5.,%?{1270

"3 RAR¥E, T L L TP R R R AP (expressly agree to assume; express
assumption) ;&7 8 5% fe &, &3 (impliedly agree to assume; implied assumption ) |
B 48 xai-¢ 7 kAR T A JcBEE 92 154 (provisions of the asset purchase
agreement)> £ H _: (1) Auifye ARk F oRE A AR “$ vRiE & 2 i% A% (the

included and excluded asset descriptions) ; (2) % & #3) -K#EF Z_ 1% 2% (the

126 Blumberg, supra note 125, at 369; Phillips, supra note 52, at 103; Kuney, supra note 124, at 759.

Brown, supra note 45, at 483-84; Matheson, supra note 48, at 385-86; Kuney, supra note 124, at
759.
Brown, supra note 45, at 483-84; Matheson, supra note 48, at 385-86; Kuney, supra note 124, at
759.

127

128
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s 32

definition of the term “assumed liabilities” ); (3) & ¥ i #(indemnity clause )***1% -

Flp o FFACHE G o F 2 TR paEE (explicit) Py i £ o P
PRAKETLDF 2 Eg E s B L 2P |AG N B (voluntary) 5 32

%18 & K28 R R (general principles or rules of contract interpretation ) ~ 22 % % &

12 % (the objective theory of contract ) » & A /i i3 B eiy 7 vasd & 2 R 7
B ami iRz 2 AP o hr o P HE AR AL PG L RES

e
2 A1, 195 & 2 s e 2 2 (federal statutes) 2 4pM % 2 ¢ o i

¢
r
>
=
A

Fo i 32 905 g B y5 & 28 (broadly construe provisions) » 1/ i £
P TRARAKESIFE 2R A AREFLI ST FEPo
F AT A § B groeh 2 Tehnm & (extrinsic factors ) | &k #f £4 2| &7 > 75 i

5T H @ 3p B 2 F sk 2 (other surrounding circumstances ) > 4 2 ¢HBg2 T 7

b

=h

% (conducts); # " % 3 (representations) ;> k2|#7{s < 27 £ F 55

FRAER LD F i, 2 L8 (intent) o

B TP RBRRANLHAT ARG (RH 3 0 A LT e 3y

B2 TABELNAR oAl S -t LR LAE T, T A

POEBE2TENTA ﬁ%*ﬁﬂﬁiﬁmﬁﬁ*%*%ﬁé@’*éﬁﬁwﬁﬁﬂﬁi:
—Eﬁw”f;ﬂé—‘i S A 5"55%#%%? b (A jd?fp ~L’« ?"Eﬂ) ~F FowmENPRERBE -
Egan, supra note 54, at 935.

Brown, supra note 45, at 484; Kuney, supra note 124, at 751.

Kuney, supra note 124, at 751.

Brown, supra note 45, at 484; Kuney, supra note 124, at 751.

134 See Oner |1, Inc. v. EPA, 597 F.2d 184 (9th Cir. 1979).

135 Matheson, supra note 48, at 386; Kuney, supra note 124, at 759.

Brown, supra note 45, at 484; O’REILLY ET AL., Supra note 41, at 25.

130
131
132

133
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[=c3ga) 1 254~ 5 (the language of contract )]

- 2RIBRTATAEE 92 55> F (language of the

assetagreement) > H|¥rF A e B2 FEALF LG (PR A Twa kA

A2 KA BMEFdpd o d NP B @S NRP TR L RET L5

puly

—\

EAO Flp e d L g EH I iR R B—64e ke 47 f2 §2 P (ejusdem generis )

— 2L AP F Bk AREF E 0 KA €44 L (uncertainty )

2R Fr e R AP YT L REF T2 2 giEx Zp B

[=c3a) 1B @ *HEg = 5 & £ B(extrinsic factors :conduct or representations )]

S fas AR L2 e 2 2 F B 5 %A% (look beyond the language of the

contract) » m i p ixypH w ¢k kp2 I (extrinsic factors) —i7 5 & H & % fic
(conduct or representations )—*| 2 £ 27 EF R R RKED L 2T F EZ LA
139

]4e>% In Ladjevardian v. Laidlaw-Coggeshall, Inc. % > # £ = 2 22 ¢

i

34

BERoA AT ARSI APEELINEINTZ L Ao E S PERP

(AP RATAfHLE  AIRAE HL AP LEREH 5L 07

P e Rtk S dd 84 P RE  F % BPR7 (customer accounts

would continue to be serviced by the acquiring firm) ; £ = % L2 2 * g & 7~ #-

4 d 15 £ o 7 & (any credit balances would be assumed by the acquiring firm )- |

AARBRTRFEHELPNFOHILELATEFFARKER LG

140
210

37 Kuney, supra note 124, at 760.

Id. at 751.
Brown, supra note 45, at 486; Kuney, supra note 124, at 751.
In Ladjevardian v. Laidlaw - Coggeshall, Inc., 431 F. Supp. 834 (S.D.N.Y. 1977).

138
139

140
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(=) %= et 0 I3 3F& P & (fraudulent purpose )

% = f80 * £§7% ;2 (equitable jurisprudential principles) = & ;' > # 44,

"EF AR E RN RWE T2 374 P 9 (The transaction is for the

fraudulent purpose of escaping liability) ; ** o 7 = > FPATM L Z S R
nPREm S NP2 FEFE BP0 RIET A S BB R S
23 TEX (bad faith ; lack of good faith) , = & & 5 ©:¥#:p 1 (fraudulent

purpose) ;> (S L AP F P FRLT L NP L FiEo B gARAA AT F E o

1 $ - foleh2 T=agal

;J-’IJ§ AT ii%z&@’f##‘zfﬁifﬁ Sk ;Df;%f?l—LI;/E’(/é%—fZ:%)IZ
oo % B Frag M2 B p (75 B O3 a2 2% (common law standard of fraud ) -
W PlHE 3] v 2 58 (statutory law standard of fraud) o & & Flp s T 5

S G RA R TA [l M
(=83l |2 ¥32i2 2 358 (common law fraud)]

i?‘]?ﬁ;’(“ /ZFA%&IJ%é”Tr’E&é_ﬂ:tEg_Q%{@f#E\ F}\JEE}:,I‘AIV]vé’F'

P
e
-iﬁl
'LF‘V
\33‘1
;J
"'."'_‘l
:3?
ik
;.s
?‘f‘
C
ﬁ
¥
&
&

N

Bop o B2 F R & M2 Fal
FEEFAEAMLAEFF AL 2 R)

NETRFRELHhE T2 DTS > e 1 (1) 2RIFFHNEGFF H e T4
15 2. 7 % (ashowing of fraud or actions otherwise lacking good faith) : (2) 7 &

fopE2 ¥ 7 & (insufficient consideration for the assets) > 7 F{s £ 2 2 1 i

11 Blumberg, supra note 125, at 370.

Brown, supra note 45, at 496.

Y3 Lauren Willen, Successor Liability in The United States 37 (2014) (unpublished master thesis,
Ghent University) (on file with author).

14 Kuney, supra note 124, at 763-64.
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ZHH S TR AREERSL R, (3) RTANEGE > LD P ks

A3 B % K8 & 8 < (predecessor left unable to respond to creditor's claims )'° -

[=8E3) 11 & =22 358 (statutory fraud )]

i) 2 W5 % 7 (incentive) #-F A 1 130 2 ju 2§ # (less than fair value) -

NEA PG RENE B JIE AR ML SR S BT A e b
ZEPH- R I FTARZ L ﬁliifi?é—“-?f’ ’fg«"lﬁﬁﬁi??i@f}
(f2EFgE) PP RIRA (insider) £ 2 2 7 # 4 (creditor) 2 fF e

7 1* 42 (agency problem) o

ETIS

R - ML ERE RS AL SERE R H ] A

/

AP Fﬁ4m°*%ﬂm7ﬁﬁ,%Wﬂé%ﬂ%?ér?iﬁﬁﬁﬁﬁ/
Bz, GH5m 11 US.C. § 548); 34k 2 K » & ' p| A w| 4% 1018 &
2 ( so— &k 3F ok 22 (Uniform Fraudulent Conveyance Act: 12 = £ 5 UFCA))

B E_1984 & (- #Z kb crd @ H2 (Uniform Fraudulent Transfer Act 5 1 ™ £ &
UFTA)) » % T b Sesic il i/ 5 2 4], 3~ o il o M9 p i 5 g
54 1984 £2 UFTA > 5 I B+ %%+ 1918 &2 UFCA (&l4-5 2 fF)

150, 4 s

U4 L 3E SR /B2 4] (75 11 US.C. § 548~ UFCA ~ UFTA)

(-_:‘_

B LR CAAEHI ERMATIN  bldr> THRITRRAE TR RE

# (actual fraud) & T2 2 3% 8 (constructive fraud), = 8> ¥ T2 9 3%

5 Eagle Pac. Ins. Co. v. Christensen Motor Yacht Corp., 934 P.2d 715, 721 (Wash. Ct. App. 1997).
Willen, supra note 143, at 36; Kuney, supra note 124, at 762.

Y7 Willen, supra note 143, at 36-37.

OESTERLE, supra note 54, at 110; Willen, supra note 143, at 37.

19 OESTERLE, supra note 54, at 110-111; Willen, supra note 143, at 37-38.

150 Willen, supra note 143, at 38.
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# X @ (actual intenttest) | & TJax #3¥ % X ® (constructive intent test) ; ¥ 3
THEAT F 2R AT AN3EH ) 2 HRED T RIUA N 2k Rt 2]
TR (FARMRIS LTI d ) o T AERp FHEBI L2

B @ B RIS T H AR B ] 2 AR R T

w%?gﬁﬂﬁJ%:ﬁﬂ”J?ﬁﬁiﬁiirﬁiﬁﬁﬁ@ﬁ/%ﬁ%ﬂy

7 TR I’é;;_: fﬁf}'}’]‘ /i:]%" r;?_k r"’%'ﬁ/f;g/z J \}{%q" (appllcatlon)
& prd diz2 a4 (offshoot) 2o Fpt 5 E A ET TR S A P BT
Sy THETAPER B A 2 R

52 (Maryland) T 33l & 2 24880 g 5™ & 3 f 2 BB 2 1a

(Maryland Court of Appeals) >+ Nissen Corp. v. Miller & ¥ % 51 » 3@ H @

rER-RoFPRYRRIFAREaRLIEFE AT e BT A RSB ST

P2 Bkt (FRKREFTE) ~ - A (HREHRLP
NG S B DN PN SRR R R SR e RTELE 0 W
2 jF M7 ¥ %L (Maryland Commercial Law ) % 15 & (Title 15) % = & (Subtitle
2)2.% 201 153 214 iEspt i iE 2 Wik B B RN 2 (- kiR 2 (Maryland
Uniform Fraudulent Conveyance Act)) ™"« F]pt » & 2 ff # i [a F L F & Jcpi

EEAFHAFHEF S ADGF R L LR A RG] 2 R R T

# o
M gy B LT E R (T2 R 4% UFCA 23 * W&k ox
%o ko E & UFCA “FR A2 38R & - UFCA 2 % ock SR L F 4

11 OESTERLE, supra note 54, at 111.

152 Willen, supra note 143, at 37.

153 Matheson, supra note 48, at 380.

Kuney, supra note 124, at 764.

%5 Nissen Corp. v. Miller, 594 A.2d 564, 565 (Md. 1991); Kuney, supra note 124, at 892.

15 Nissen Corp. v. Miller, 594 A.2d 564, 565-66 (Md. 1991); Kuney, supra note 124, at 892-893.
57 Nissen Corp. v. Miller, 594 A.2d 564, 565 (Md. 1991); Kuney, supra note 124, at 892-893.
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3% 7 5 (setaside the conveyance ; transfer avoidance ) » i # #& 112 2. F & w4
Rk o BRm o FAH|ETE Z A6t (F AT b ETE M) pF o g
UFCA 2z 2| %73 » p] 3 % & UFCA “T4L 7 2 tF8c & i2 5 2 o % #7 L
PELFTAERE L AES A BRI T AL F 2P FH w29 7
2ptmEFE e o o Bt UFCA 27 » £ bk e vk £ 8

ngi—‘;f W %A % % (asset-specific) » 7= W F & # R 7 5 KAk digdl o 'ﬁé_ﬁﬁﬁﬁ‘&%
£

1%%@%%%’5%%%w%’@ﬁﬁ;ﬁéﬁzk?#é 4 A PR

RGE- A S R RE R - P B R L PRI R IFL L&A A2

._;gt
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.
ok
bt
3%
2
at}
=
N
la)
B
i}
i
=
IR
e
S
*:
.E
=N
f.\
Jot

2 B R A e
% w4 & 2% 3 A% &% (legitimate ) #r 2% & d1 3 37 804 2+ (fraudulent scheme )

1990 2 pr e & 2% at Tiefe 2(¥538 8 (What constitutes “fraud”) | ' 9

FRERTIES LR FES L M BRER PRI FRLE

(demonstrable intent to defraud ) » & £ %75 2 &g & e Mg L 2@k =2 vk

- P enfiyragm £ o P2 g 4 (the successor corporation was created solely to

158 Kuney, supra note 124, at 764.

Kuney, supra note 124, at 763.
Willen, supra note 143, at 37.

159

160
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hinder the predecessor’s creditors ) |1t e 2k @ » % BB 2 & 2hdopt F B A F)R
FETRE 2 2 RN AR TG 2 K& URFERNBEY B vk TF
i (SEVY2ZERTEFRNZ LA EHE) BT 322 (&P UFCA -
UFTA 2 13 ) | Hj8ede2 » SRR ip 48k 0 ¢ hR-E8%n 0 (1) £37
£ 3 3¥% & ® (fraudulent intent ; intent to defraud) ; (2) #H% £ F ¥ (the

adequacy of consideration) 2o 12T A w4 22 o

[P A1 iAF—FA2EEa 382 v ]

g T4 L

F_k

Fuwizz 232 PR B, FF R o @25 80R 8 G
o @ £ F E G #2E (delay) ~ resg Chinder) & %5, (defraud) 2= 3 L% B (subject
intent) | o ptr A EcraciE s [ E A cede 2 @ (actual intent) o 4p k1o
Ao BRSO B R IER A B ¢ 4= "de L5374 & W (constructive
intent) ; %o Bz 2 rH R F PRARS (FRERFELRNER
HAW) BT aFHLE2 75 FE (K2R RFHAF ) A3 0T Rl 5

e TERAHAM, & THRUEAR, 5@ o

(I

7
“~

T
I
i,
(\x
-
\1“-_,“_
i
.
»\"‘\
bl
&
r
N
A
s
|
f
N
)
|
—=\
=
A4
[

5 AE S [EER 2 TE SN

BAW, > A5 » THu ERATH, P EH g FArL AL 2 7o

i
=

FHHLLP2 TARAM, o A3 3 Fhes T REER o F I (£ 7

%

m%ﬁhﬁ’%iéﬁrﬁééﬁﬂﬁ 5 H|ETF) S o pREL R IR H TR R (T 24T

2)47F) S T her3) 2 T sk %k (badges of fraud) | e g - L IR

181 Eagle Pac. Ins. Co. v. Christensen Motor Yacht Corp., 934 P.2d 715, 721 (Wash. Ct. App. 1997);
Egan, supra note 54, at 939.

162 Willen, supra note 143, at 37.

163 Willen, supra note 143, at 38.

164 OESTERLE, supra note 54, at 111; Willen, supra note 143, at 38.

165 Willen, supra note 143, at 38.
g,
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EH G FRAF TR L AP E G TR g R m, Y.

FAizzsvh ot (FRAPEFANBEY EBAHFE) 461 (1) FA

e P 2 B R FAETE H A (SR AN R) (2 BEMAR

mEXTHEHMAELFF R EARY L TR HE A E o AxragER
HFB) FARBRIS WG 207 20K bldesn £ 207 § $£2 § i
ApEEE AR FRLAAREEE6) LB KR A A

EomEI NP -wE 2%

I

PN

ETTNS

=

—_\

PTRAMBLSFE R L (6) T f G AR KRR
EgEsEe A TFARIL (F22L0ER(T) GRAEIHEMAEF S

2ZAB @) ML RAZ R ML L 51%

¥ E TG 3T A Glde UFTA S A(D) T3 & — & 512 378k %ty ¢ 42
(1) 2@ p 3 RA A2 BE (2 MASEL »mE o7 735 A
AHMARF RN Q) FEL2FETE (ABE) EBEMAEZ 75 5 (4) B
A Z w2 @ e @ AeF 0 M RT L w R 7 s (B) A2 B A
A EXFRE 224 A > BT g 2 A FHRBEDL S (6) WL
P2ARMPIAEYL (7)) 227 BELERHA Q) 'REPNEFE
B E 2 4, 2 TEARZ BE, AR EEApFE (9 BEMET (
FARMYEZm ) o mE g we g A EBEMAER AL (F AR

LB AR A2 ) o WL DD TR g A F R (10) G AA

FTEFEEEFMABERL (1) RE P RYE VLR MHABET R
Ao b EREALBHAABES DL ST 2 N R EVE - J - - e

167 Id

O MG TR A RARKT S 2O R B Y L X B R E AT T T
1%~ > F 106-107 (2009); £ /,bufu » iz 15, F 1435 £ ﬁaTw » Rz 160 | 24 -

9 UFTASA(D)2 = 4™ 57 »fL s T 5 & A% 2 A KR hit*h% » A2 #ife d 2 Fps

(debtor) >#cfsddi T#E£ 209 » ¥ W33 mF T4 2 # & (transfer asset) ;> @ % iF

M-k 4§ = (incur obligation) ; 2. $%4 - “In determining actual intent under subsection (a)(1),

consideration may be given, among other factors, to whether: (1) the transfer or obligation was to

an insider; (2) the debtor retained possession or control of the property transferred after the
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-,Ei. ERIEHAM) 2285t > ‘HL%Z“}""/; T %

* B~
et mE e CaAd A HERSKERZET A LR TASBES 1o £
PR L AR el T REHRAR, AL T ALK

PR BT G RaE S TR RGeS T R RT IR 5 T R e

transfer; (3) the transfer or obligation was disclosed or concealed; (4) before the transfer was
made or obligation was incurred, the debtor had been sued or threatened with suit; (5) the transfer
was of substantially all the debtor’s assets; (6) the debtor absconded; (7) the debtor removed or
concealed assets; (8) the value of the consideration received by the debtor was reasonably
equivalent to the value of the asset transferred or the amount of the obligation incurred; (9) the
debtor was insolvent or became insolvent shortly after the transfer was made or the obligation was
incurred; (10) the transfer occurred shortly before or shortly after a substantial debt was incurred;
and (11) the debtor transferred the essential assets of the business to a lienor who transferred the
assets to an insider of the debtor.”

OESTERLE, supra note 54, at 111; Willen, supra note 143, at 38-39.

n UHA§MMD;@¢%T%%’ﬁkﬁéﬁﬁéiéii%E%ﬁW$’iéﬁﬁéﬂi
x4 (debtor) >#cfmi®i "5 £ 22 o UFTA § 4(a)(2) “without receiving a reasonably
equivalent value in exchange for the transfer or obligation, and the debtor: (i) was engaged or was
about to engage in a business or a transaction for which the remaining assets of the debtor were
unreasonably small in relation to the business or transaction; or (ii) intended to incur, or believed
or reasonably should have believed that he [or she] would incur, debts beyond his [or her] ability
to pay as they became due.”

2 UFTA§52 B2 4c™ 17 » etk 57 &
A (debtor) >#cfmi¥: TmEa@ 1
#§ " 4% § = (incur obligation ) ;2 84 = < UFTA § 5 “(a) A transfer made or obligation incurred
by a debtor is fraudulent as to a creditor whose claim arose before the transfer was made or the
obligation was incurred if the debtor made the transfer or incurred the obligation without
receiving a reasonably equivalent value in exchange for the transfer or obligation and the debtor
was insolvent at that time or the debtor became insolvent as a result of the transfer or obligation.
(b) Atransfer made by a debtor is fraudulent as to a creditor whose claim arose before the transfer

170

gﬂ\éi:' %\K g%;«}lﬂfafo’l y A= j‘g_]’,'f%g 4 Z ]/%5}
W Eaatged T A 4 (transfer asset) ;o @ 1%
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FHAWMIFAF @D R TR X2 2 LWERFIFHRAML TS § 4pda

TR uldp M end w2 3R G i (H197F)F ) bR - g g H

Hrirdi2 B d AUy 2 ivar fofie- B ONIR(7 TrAF o o2 3R E §o k)

=
»

LESEFRETA N ATEE e blde 2R g EF ML 2P wk T

BTN L NPk TE AP TG Gl 5 3m  10 Trnw h S b e

drofple s RN A G R LA E 0P AR TR | I A e kTS

#_r_;\. T;H"“176
GENIEE TET2S

FEERE O HFRE B ALERIKLT S 22 THp 28R %
ﬁ?é’%%iéﬁﬁff%%ﬁ$iﬁ@1rﬂﬂ—ﬁJﬂ%ﬂ%m°ﬁﬁ’
BRSO H L AR AT A 2 R R L B T

AR B 2 43R 2 i § (inadequate ; absence of adequacy ) ~ % 4% & 12

ip % 1+ (the seller does not receive reasonably equivalent consideration) -~ s i

(fictitious) & &7 &_ (insufficient) > P2 % %3 ¥ o g4z vz iz T4

R R . 48 A = s onn K 22 N = s 2 17
‘?iﬂ’@’l’%jl‘iﬁfﬁiﬂ B 0 6 EF 0P TFMR L L P2 'ﬁ‘li %,

was made if the transfer was made to an insider for an antecedent debt, the debtor was insolvent at

that time, and the insider had reasonable cause to believe that the debtor was insolvent.”

Brown, supra note 45, at 496; Willen, supra note 143, at 39.

174 See e.g. Wareheim v. Bayliss, 149 Md. 103, 131 A. 27 (1925); Harris v. Shaw, 224 Ark. 150, 272
S.W. 2d 53 (1954); Bank of Sun Prairie v. Hovig, 218 F. Supp. 769 (W. D. Ark. 1963).

> See e.g. Pergrem v. Smith, 255 S.W.2d 42 (Ky.App. 1953); Harris v. Shaw, 224 Ark. 150, 272 S.W.
2d 53 (1954); Bank of Sun Prairie v. Hovig, 218 F. Supp. 769 (W. D. Ark. 1963).

176 See e.g. Walbrun v. Babbitt, 83 U.S. (16 Wall.) 577 (1872); Cole v. Mercantile Trust Co., 133 N.Y.
164, 30 N.E. 847 (1892); Lumpkins v. McPhee, 59 N.M. 442, 286 P.2d 299 (1955).

Y7 Willen, supra note 143, at 39.

8 Brown, supra note 45, at 496.

Brown, supra note 45, at 496; Matheson, supra note 48, at 384.
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182
LR sl L R X 2
# 5k AR TR DUCE T S HER R R A 0 F b 2
%wﬁﬁr%%i%ﬁ%ﬁJlﬁE%?rﬁ%ﬁﬁJﬂi“%mota % Bedp
dooEmE P e ghnx g4 2 Rk (insolvency) - RIESFT AR § 2

¢ 3 pFEE 2B A= 24 (nocontrol over the price where the asset were
sold) »FHEZRE T AHFFESHF A PP 2 G420 B e v 33

S AR B 48 BVRLE PR I o N i%iﬁ;ﬂ:gla“o FIAL > R R A )

TInE AL R B A EHC F R BT o L BT (FE R B A T HG f
PR AR EFTHFAGEE S TIRE - 23 R o T R 3E
a2 Bk f@;ﬁ*f&’l[&%nii“’ FEENE 4 BIENEL T 0 H
WEBEARTEIFH I A (HFF ) 2 - B> Fad 22 82 230 es

SR EFFEHAMBE  F MR A R Rz - 0 B AR

AOHBRFEEARAEES R BY - PIE G AR 2 TH B HETR

180 Brown, supra note 45, at 497 ; S 2 @ > #4H:r 18 F 54 -

181 Brown, supra note 45, at 497.

2 fAis 418, T 54

183 See e.g. Toomay v. Graham, 151 S.W.2d 119 (Mo. App. 1941); Armour-Dial, Inc. v. Alkar Eng'g
Corp., 469 F. Supp. 1198 (D. Wis. 1979); Texas Sand Co. v. Shield, 381 S.W.2d 48 (Tex. 1964);
Weigel v. Wood, 355 Mo. 11, 194 S.W.2d 40 (1946).

Brown, supra note 45, at 497.
% d.
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Fhoras THE - Bhld 2 g armn Lt 27 L FF 3FHAm, o0

HAEXPEEF THRHEAR, o TR RBDE LGS XN ERY mEw LD

4y
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+
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—=\
-

ERHAM, 2 TRGFHEAM  FF L 2FTEANG

(Z2) $=#6j7 : ¥R+ & @& (adefacto merger)

¥ A6 T FE A TR S = F£4 + & & 45(The transaction amounts

186

toade factomerger) =" T T A JcpE R b 2 B F L TET AT &

7 2

4
Y
aalye
T
(\»
i

IrR et R P L H R L AL DAL MR NP -

ﬁ&(éﬁﬂiﬁﬁ)moﬂ&’ﬁiﬂﬁﬁEiQ?%?ﬁg%réﬁgﬁJ

M

A TFA M > BB FTARE 2 REERIPEHLFE S frx
?uk%gﬁéﬁgﬁiﬁﬁﬁ%whNMMwn%ﬁ%ﬂ’&ﬁﬁi%%%ﬁ
BT R A (RFAHZ & 2P LE2E9) B lfapen 8
TRl A FrE- 2 AR RbNn T E R B HEE L M i (the
purchaser and seller have mimicked the end result of a merger except for the

assumption of liabilities ) *#° -

‘T}“LL ’ i’:&]/zl’m#ﬁ DT RAE IR S 2 Tﬂ\?‘rlﬂ’ Mm2bR bz Tas N eh g

ER

>‘1\

('substance must prevail over form) | 2o Fpt s 2 EE A B R Y 5

2 T2 ek oo d (P g ERE YL F AT TR

% 1d. at 483.

187 FELAZR - FH- %M Ie o

188 Willen, supra note 143, at 26-27.

189 Matheson, supra note 48, at 388.

190 Applestein v. United Board & Carton Corp., 60 N.J. Super. 333, 159 A.2d 146 (1960).

41



=i
[
_\‘_
A
B
A
£
m
"
)
>
©
AW
W
ﬁ
)
9
%
)
.‘.
‘t
e
Il
ey
<
—
3
e
D
(w
Ay
|

AOALF A R ok FRFS MG Lo P R L P2 e
PP R E NP2 M (R ATRELDEE YR AP EHE

2 k% )P TR 2 BIL (R AN T A D P L A

L:L&-ﬁ'?[‘f_l] N ,—ﬁ,\gjgéf;;%ﬁg) 193y

EFREZEBRDHET R = Abt ) £F 2 2p SEEIBERNE B 2

F2*+ Shannon v. Samuel Langston Co — % @ i3 = 2 T {3 285 %5 % Shannon

2 FRRE Er BHEFIF IR P RIS Ao R (s L

XPARL LT HAFTFLIEHE ) UL 2PTRERI B LA L FE 0w B
grF) 3 A w51

(1) #77 g2 B AT A ez R 3 T 272 n N

N P2 R AT A (S T £ o P 2 & (continuity of

ownership interest in the selling corporation’s shareholders by their receipt

of stock from the purchasing corporation ) ;

Q BE2PAFAKHEE 2 A B0 E B FE 0 LR F YR

(cessation of ordinary business and dissolution of the acquired corporation

as promptly as possible ) % ;

191 Brown, supra note 45, at 486-487; Matheson, supra note 48, at 387-388; Kuney, supra note 124,

at 766.
Blumberg, supra note 125, at 370.
Willen, supra note 143, at 35.
9 1d. at 28.
1% Shannon v. Samuel Langston Co., 379 F. Supp. 797 (1974); Matheson, supra note 48, at 388;
Willen, supra note 143, at 28-29.
ANEWL PN SEE - FFEEPpd A2 F 2 (ashell have no assets) - See OESTERLE,
supra note 54, at 96.

192

193

196

42



Q) pEarmfEr DL P2 EYBMFLAL > AET L 2T ks g

management, personnel, physical location, assets, and general business

operation ) ;

@t kEn 2t fRFyEFFAMTLRLHELTE
(assumption by the purchaser of the liabilities ordinarily necessary for the

uninterrupted continuation of the business of the acquired corporation ) -

1 2 W & Bi% & (jurisdictions) »* 4 {7 Shannon £ 27 & Bie & 2 &

B Fa pEA AT 2 2 Sap )t
(o3 1 Bt 2 7] %15 # (strict element-based test )]

£ ROA N2k gk B B 2 R (53 54 & £ 3 (& Shannon % 2 2| %7
& T, GxfR JF iR IE Hk AR (strict element-by-element) = i 2| ¥7F]F o i

FEE BHETT PR 2FE P BRI REE 2 e A 2T

PP B BeRe e T3 N2 g a BT (rigid) a0 v dE: R RET

L2 EH|Z &P ¢ Shannon %2 H ¥ - BLETF]F A %G > A wEE = B

bz 2ot Glde s B F A JCHE2 $E F 2 100% > 5 R E o @ Ad FRA L 3R
AREEED XX Glde KPP E LT E BEFEF N 0D B ETFE RS

199

o

[ 1 PHEFS Fhebi- 273 %% (threshold requirement plus

non-dispositive factors test)]

i

Mz it T B M BB 4Rz 87T > k-E %

197" Matheson, supra note 48, at 389-390; Willen, supra note 143, at 29-30; Kuney, supra note 124, at
766.

19 Matheson, supra note 48, at 389; Willen, supra note 143, at 29; Kuney, supra note 124, at 766-67.

%9 Willen, supra note 143, at 35.
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Z fE b & = 2 P4 (threshold) - 2 B[EFF]S FRT 0 ke e =
LAz o fadisi ek FF 00 FP o FIRATFILEE Mg k72
SRR ETE Y T LN E A PR A AR

Blb s EE o RIT OB S ke 6 B S S H A2 HETF) S 5 50

FRLT O S A | R R B ]

AE T B o Pl g A F R s P 0%z s g
PRIFOHEREILLLIOF L0 a LR 0T NES Ak Pz F )

_‘)‘rf""r”‘ilérh‘-r}a’}g7 ?L&.‘g‘]ﬁ‘- Z_ 'Ig‘é’?rd] Zéziﬁ’i;ﬁﬁ’iifﬁf}dﬂg#;o
bl4o -7 A Jc2 7 5 T (convertible debt) > & £S5 @ F 1 2

-

1 iEAZRE # 4 (preferred stock options) 2- & & 0 @ @ £ O F 2 A B RB
i %3‘2}57;5)’{?}7\202’19_%1%;\1?;; :Era;‘ﬂ%m](, ‘:’\':—’ﬁ?'/é‘%\'

FREEE, R ApR 22k o
(=03l NI a2 4 55 % (non-dispositive factor test)]

A2 Gk frin s Shannon & 2w B X #TF) G F A B OB 4L T
(non-dispositive ) » 7= Frix 3 TP~ BH|ETF]F B 5 FuIMaEL B o Fptoo 2
R ILPE G e B EEF S A MG E L TR (AR AT RS L

Ers
EBE AR PRBRXINZETEZFELIEG A AR EA A EAH LR

W

L] g5 F] S IR IE T 2 FiE ) o

,

73 11 40k 235 5% (less-formal )k 32 5 % 3 £ § sE2( the most flexible)

2 ARIE U RAS A BAFAEN R G R A A R TS 2

20 Kuney, supra note 124, at 767.
21 Kuney, supra note 124, at 769.
202

Id.
203

Matheson, supra note 48, at 389; Willen, supra note 143, at 29; Kuney, supra note 124, at 769.
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) 7h 2_ B+42. {4 953 (reach a broader range) 2 o #k @ » = &5 4] 11l 2 44 B 1%

A

T 4% Fx %1+ (lack the certainty ; uncertainty ) » 2 4 ¥ £ 32 % & % > & 849 v

PR A PRRES B 2 B

I =
(3

= AR AR~ - sk sE (spectrum) > B8 BBcks F (gl | (SR

%@ﬂﬁ&?)’ﬁ?&ﬁ g N (sHfzde A ¢ ) R S ﬁ'r;t% & =% 54

,‘?
)

B3 )P a @it o BERER Y2 g |
FEIEEF AP A B @2 AT R R EE 2 ] R R

B FEE 2 R AR o

Bk o Shannon %z w B F]S ¢ > B E & hE TG B2 B
WA TR L AP AT ARMER S, AR SR EEEFHE R, BBATF 24T
B2 LR fp s A FFR AR LT LR EAR (T LA N 2=
BEAD N2 32 e 7n 5 4ot 2 ABSL ) @ AR5 L% Z A0 2 2 A &2 3 )%

738 ek h T LA BFTL AR (FE AP L RAN LR B

ENP2ZRE AT HENP NI AT FRF AT E 2%
ER SURVA N

EEAZSDE T L Y T AR RFERS AR ET PN
#oom A7 RN ZRENETZFE 0 R FOREER S KTF (the
consideration existed primarily, but not exclusively of stock ) 2100 s g o b4t v

b 2 384 (negligible) > 3. £ 75 ¥ %% ~ % #ic (overwhelming portion of the

24 Matheson, supra note 48, at 390; Kuney, supra note 124, at 769-70.

205 Willen, supra note 143, at 30; Kuney, supra note 124, at 770.

206 Matheson, supra note 48, at 389-390; Willen, supra note 143, at 29-30; Kuney, supra note 124, at
766.

T o rd YR T o R TREAP AT A L 2R ERAF
¥ %47 - See e.g. Knapp v. N. Am. Rockwell Corp., 506 F.2d 361 (3d Cir. 1974); Diaz v. S. Bend
Lathe Inc., 707 F. Supp. 97 (E.D.N.Y. 1989); See also Matheson, supra note 48, at 390-91.

28 Egan, supra note 54, at 935-36; Willen, supra note 143, at 30.

29 Egan, supra note 54, at 935-36.

219 Willen, supra note 143, at 31.

45



Rm

o

consideration was cash) 2 %A » B2 Fa#in i % = B o) oh gt & = 2

~‘q\

TREEESHE S0 b (bldo > 4% 2 50% 0 ¥ h50%5 M4 )

RAE T M 2 RR DD R XL B B 2Rt BT

(z) S bl @ ¥ 32 8K (mere continuation)

Fr bt i T2 2@ @ics £ 29 8% 2 %4 (The purchasing
corporation is mere a continuation of the selling corporation) ; 2 o 222 2. » % £ o
et eFEFT A 1§ L | frdieF e €% (reorganization) -
AheRERG T LAPRIBLI AT ML AP FATHRIRE LM

Lo WGRm L@ LAt (form) & 24 (name) {82 &
FoRmIpEaTRAw L a2 T (reincamation), @ ¢ > {5 £ 29
ETIE NI ﬁ ~F = 24p ke (the purchasing corporation is in substance remains

) 215 | 7’_?31

—~\\

exactly the same company as the seller L oFEEI - B A £ O

FEptz Targ3 (merelyanewhat) 0 pend 2 T HEH L o2 P - &

WA RTRESR IS L 200 mp T B g 2 FELan
L NPBBEIATR —‘ﬁ £ F B 4p F (material identical ; continuity of the corporate

identity ; continuity of the corporate entity) *7 « Z {5 £ & 7 W8 H &gy g £

21 McKee v. Harris-Seybold Co., Div. of Harris-Intertype Corp., 109 N.J. Super. 555, 565—66.

22 Willen, supra note 143, at 31.

13 Brown, supra note 45, at 489.

214 Matheson, supra note 48, at 392; Willen, supra note 143, at 32.

25 Cyr v. B. Offen & Co., 501 F.2d 1145, 1152 (1st Cir. 1974); Matheson, supra note 48, at 392;
Willen, supra note 143, at 32.

26 Brown, supra note 45, at 489; Matheson, supra note 48, at 391; Willen, supra note 143, at 32.

AT T H w2 ¥ f’sﬁ'\lﬁi’}’\ié})‘]‘&{rﬁi TPAREINTAERF L R 2R iR E
BAg > ERTRE LS FARELE fragzﬁmz::f%:? Telb 3 2 @ Ln & 2P
ERE LA AP A EES L AP T (0P LA LS P AN (e
EHE) B2 AFA e oAl FREFTARBLP DA DL 2P HMAF E > gmd T
L2PL R - BROR—T LR 2 b FR A ERFPI P EELI PG
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o 240 2. % % (continuation of business operation ) » g 7 —"Ff W g 4p % 1702 (mere
similarity) » % 2 § 2= $w Bo)H® o Sw o) a i ML T AP A B Al

BT AN LA éﬁiiﬁ‘q}'” y I ﬁu“,f—,ﬁ b ﬁ\)@zl\%i—; 3 f%%ﬁﬁi

Fr Aot A ARNFRE LR ALETEG TR RS
(substantial continuity ) ; 2% 7 9 » pa g )47 T £ 2 P s £ 2 7 B AR
FARR ) Pt - RPRE2 M ¥ra & Mrig B R EF (primarily factual ) > 2 PR H AR
Bx2I2ZFF 0 5ERMEL 2 F E 18 (totality of the circumstances ) @ 4% 1%
Lg%l @ & NGRS B e M2 F] 3 0 & B PR - R (&
RG2S F) S B A AR ) R AR B AR Bl 2 K ETF] S 2o 1

T BWE RN Rl DTS 0 f

(1) gEapmgier L D72 L4 (seller’sname ) fAp e 2 5§ &+ 2
(same location) » :& * 4p k- 2. # & % * (assets, facilities, plants and
equipment ) #FEF AR 2 E (2 A4 2 & 52 3% B 40 P 2 PRIE)

g B L 292 B (employees) 223 .

2 BEadFFEr I OP 2 SBA SFE o Pt mI NP

P
o

£

P2 mApAple (ol Ty M 2 FF) 0 A om T AT

2 #® RS E @2 L (common identity of the management

Flink o
Egan, supra note 54, at 939; Willen, supra note 143, at 34.

Blumberg, supra note 125, at 370; Matheson, supra note 48, at 391; Willen, supra note 143, at 35.
Brown, supra note 45, at 490.

218

219

220

221
Id.

g pp o EMRRRHEE e EO R SRR L AT AR L RS
E ¢ # - & (inconsistent) - See Matheson, supra note 48, at 392-393; See also Willen, supra
note 143, at 32-33 ; i 7% 5 ?/f&:}'ﬂfjgﬁ TR ’;MP lﬁ/*ié‘"}&%)iﬁk’ “/éf LEE TS

P HEFS LG B }i;}p 4 - See Egan, supra note 54, at 939 - & » & 4o > T —«ugé
TRERAERAE - Ry 2R BRGNS ARARBL BT 2V RREBFER
287 F]+ - See Willen, supra note 143, at 33.

223 Brown, supra note 45, at 490-95; Matheson, supra note 48, at 392; Willen, supra note 143, at 33.
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officers, directors, or stockholders of the purchaser and the seller, which
supposes that the consideration paid for the assets consisted of stock of the

purchaser) 2**;

(B) FATHEE > W3 - B P ¢ 345 & (the continued existence of only
one corporation after the sale of assets )> 7= T m £ = 23> F 2 Jepb 5 %
4 #-¢ fa4¢(dissolution of the predecessor )» 4 4 % 2 P 4 5 &2

xR # (shell) 2% ;

}L\
¥
il
o
<o
“k
o
oo
e
flm
|

B
E-)
o
R
X

A
(4) 7 m2Ee gl T4k R | iF L 2% F)S (Sometimes the transfer of

assets for less than adequate consideration is also added as a factor ) 227,

b R Z et - B (FALE - R E - SR g () &P AR

Th e fib| b2 HETFF P m 33 RRERAARDBZ LN FF A LT N

[=#a) | & > 713 5% E% (strict element-based mere continuation)])

TR M2 B PR BB Bt 2 R R R EPE R - fe kT 2 H[HFTF] S
TRGERMANEFS GG R A A R A T A TR B H

@ (S et S 2.

EEAl 2 REE e R 5 B &R 2 2 (bright-line certainty ) » j£ 3 ¥ & 1z

Rz 2@ b m T p A XS REAT EARE RS 5 e A0

224 Blumberg, supra note 125, at 370; Brown, supra note 45, at 494; Matheson, supra note 48, at 392;
Egan, supra note 54, at 939; Willen, supra note 143, at 33; Kuney, supra note 124, at 772.

22 Matheson, supra note 48, at 392-393; Willen, supra note 143, at 33; Kuney, supra note 124, at

774.

OESTERLE, supra note 54, at 96.

22T See e.g. Eagle Pac. Ins. Co. v. Christensen Motor Yacht Corp., 85 Wash. App. 695, 706, 934 P.2d
715, 720-21 (1997); See also Willen, supra note 143, at 33.

28 Kuney, supra note 124, at 771-772.

29 Kuney, supra note 124, at 772.

226
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b T A E NP7 g ;‘Efg,wﬁiﬁf’%?iﬁﬁpu f’PL""‘ T o Ap$TE 5 A BE AT HE Y

s TRt rEN KER A2 0P 5L BET A AR

(=33 1 PHEFS g2 2 75 £ % (threshold requirement plus

non-dispositive factors mere continuation )]

TR 2k k- T ery 2 M1 (continuity of ownership) ) & %5 T P4
%7+ (threshold requirement) ;> *E5 (%X %7 F)F 3% % » BP0 2 Fadn €

Rie- HFMH L HEHT o H i g e

SAEA N RS Gl P FRBL R TR (HEER T

>
=y
o=
I
| &
=

>

AR ILEIR R B a2 IE ) ® DU R 7
%%ﬁwﬂ$§%$imoﬁizﬁﬁi#%?MTL%%’%Q¥@%g#é
BEDP L s LT RN C AR (1) XL E NP2
Al Lo fpP i # AR BARNIE: (Q 2R L 2P F27#G >
AFERELP LG LR E FRERES Q) R AP

(derivative securities ) » t]4%ti% £ 2. £ X (contingent promissory notes ) °

[=x 23] 11 & B4t id- 2 44 F]5 &% (non-dispositive factor mere continuation )]

v

TR A2 x Pl h we i A 20 BB F) S % 7 B B4 = (non-dispositive )
AT EgEe - BHEFFIELEE > EVEBEES e Bo| I TE 2 F)

P ZIRAR TR BT € 1E - WSk LR HUTFF A E A 0 o0 AT 2 H|ET T

3 TR 4 2§ (totality of the circumstances analysis) 2 - 23 2. > 2 12
230 Id

#L1d. at 773.

22 1d. at 773-74.

233 Id

24 Brown, supra note 45, at 496; Kuney, supra note 124, at 774.

235

Kuney, supra note 124, at 759.
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E EAE R BT k2 2% %]F  (Instead of a wooden application) - B
BAHFT AL B 12 12 A% (essence of the transaction) **° » 3% 84k it 1%

BEEBM Flm v LRAL gt Eitm 3 b @2 PR AR 2B % T

Fé—__-,,—\i‘}i237 °

274 G342 21) cvuER: TERFEE (F=2fkt) &
THH 2 F(Fe At t) 2 2EFF i3 (A2 7RSI 22k )
Pldo o @B F W& f T arg 2 s | A Cah £ 2@ d b (spaqe e x4
B PRGN T R M o - HEF T AR SO BRI E 2w

239
¥ o

% Brown, supra note 45, at 496.

Kuney, supra note 124, at 774.
28 Willen, supra note 143, at 35.
2 OESTERLE, supra note 54, at 96; Phillips, supra note 52, at 104.
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2 1:TEREE 2 THES 28, 2Rk

H (%= fe)

B2 wf ($e o))

1)

)

(3)

(4)

2B s T2z mp, o
Flpboo om £ o @2 L

i IR IO A YA S O SO

AU EN R ] EN
FREL L AR TR

1)

)

(3)

(4)

ESPAEEE X St TIE SN S A

AR ) NS

224 AEE > YRy

AFFARHIAGFLEE S
#2BE o

FTARBG 3L 07 ¢
Frth o v 2PNnb i3

wABGI) | 2 b A

Fot o FRIFLRELS > TER

w7 4%

FTS

HEG AR D

LE (S fbet) B TH S22 wy (%

7B e F oy
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P dew prap 0 = K % M (closely related ) R |
i B 1 (both exceptions embody same underlying policy ) —# it 2> 2 & % 3= 5 d
e @578 (form) & 248 (name) @ % d § =2 o g g X p chis 420 g7
(equitable) 2.+ £ > 32z 2B R4F 7 < 5 2 TF F (substance) ;, > @ 2 & &

b2 T b (form) |tk g » ZRIE A2 2 1 (unjust) 2 % %20 d

¥

WHEFF B R LA (hot 240 ) 0 T A F BR AR 24k A Ap 00
TR 2 Eﬁﬁt‘é‘:&\ﬁ—‘ﬁmoﬂi ERG A TER EH 8

TH#H2 M A H = R4k 0 T2 FoLT 4p %4 (interchangeable ) 245,

fe o GRHNEF I REY (TP L B THS LB A D
FAR O RIEZ R N T UM Ee g Ao TER LW AT K
BL L7 BHEFTARML R BRI AP B EEIDEE 513

B2 B B2 FRAELTHE2PRTANLS 542 07 Ra o
BELRTRFLRERE LA I ERS G - d <L L
FPLEHE 2RI BEY AFRIE 2T R AL A NP (two

separate corporations) 5 Ap¥td > [ H ¥ i | i * 2 HRp| S I A

&

- B £ % (one single enterprise) ’E*ﬁiﬁﬁ,&;%{;iéf’ﬁiﬁ? U 2
% F3F 7 ook F EE 46 o,
WS E T AR 2 - kE T e € & (reorganization) 2 B o FIt 0 F
L oPwE L s LE 2 (reorganize) | (62 A » £ 0 A0

AP HH L2 RE R (FFELAFRFLEN G L) g

T r THWH2z My JF2 FREIaPanLad At plbs o b ABHE

29 Matheson, supra note 48, at 391; Willen, supra note 143, at 32; Phillips, supra note 52, at 103.

1 Matheson, supra note 48, at 392; Willen, supra note 143, at 34-35; Phillips, supra note 52, at 103.
22 Willen, supra note 143, at 35.

3 OESTERLE, supra note 54, at 96; Willen, supra note 143, at 34-35.

24 Com. v. Lavelle, 382 Pa. Super. 356, 374, 555 A.2d 218, 227 (1989).

25 Willen, supra note 143, at 35.
246 |d
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FAHEF S LT gr TRF L EH %o fn F2 U R
L REA LGNNI ETE R FIRARR BT HERS F L L
Y-S RS LR BRI SRS sbA g B

2. fAfr e bt 2 2
?é_'{(ﬁiw v R R rﬁiﬁ%%'ﬂﬁ%i—_‘ e E 7R /F‘-’” %Wié\?L

2
]
ot
e
;‘:«
S
2|
o
N
Y
(\»
R

VB R G E2 ek TR S e
Rz ol MmN B TP RS ET 2P (a
company’s owners manipulate the corporate form) M %4 % , 2 BR** - 4
R AR P HRE CHBRL B ER L e TiEKP iy
Fofbe AL wE Thwtedis peng SR (7 68) 3 TR
Bz to@medHzg o %F%‘«"li&i@@ B o2 FiE o Flpmw an s AL gEs L P
1 Fw fAnl e (H¥2 wif) ~azedin L Lph > FH B2 8y

A0 T 2 B e (2
WK Pen) Btk TIEHA PR GA 0 F2 AN (R EHE) 2 B

Bojeh (A28 PIE TiIFK2EMER | - 7l > Ea &P ¥ = F8. 6 o

Eood (a2 AN IS LA BT A

b

ALY

“‘»“

B et 2 HEF S S AR S e AT S

FARPEREFE P 2 R T FEM R kA 3 4 EP 2 74 L B(the mere

2 Sk Wi 160 F 26 ¢

S SRR LT N L

29 Marie T. Reilly, Making Sense of Successor Liability, 31 HOFSTRA L. REV. 745, 769 (2003);
Phillips, supra note 52, at 103.

20 Kuney, supra note 124, at 763.
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continuation and de facto merger exceptions effectively allow a creditor to rely on
objective indicators of fraudulent intent to avoid liability, rather than being forced to

prove such intent pursuant to the fraud exception) 2! -

(%) FARREEF T8L2 A 520

Eh

FREREW T faie, & T o

A

EE sz T FEBt i, iR
St F G R BRI TR A Al T T F A i
2 TATF EHENA, ST A e ARER A RE L BFRERAT
Bl ARk T F A, B TAEF asR A, A A 4

R B 2R T i o1 R ';f g Z FEfairie iz B T SR F2 e

1. B2R7% pu % {—United States v. Ashland Qil, Inc.%

United States v. Ashland Oil, Inc.2%?8 £ W 5 & ¢ F 8204 F %
(United States District Court for the Middle District of Tennessee ) ** 1982 # #1i%
H2 Hde %k £F 5 11966 £ 8 1 25 p > Ashland Oil 2 2 (7 G A s
AO = 7 ) fzp% PP j& 3 B iF 2 BaE 3k 1 422 Warren Brothers 2 2@ (10 ™ @ #- 5
WB 27 ) 2382 %k »*.1968 &# 3 1 25 g »AQ 2% WB 2 23 it
(divisionalized ) » v it w52 WB 2@ 2 L E =z 22 » a g i AO & F

2 2R (constructive division) 421977 # 77 29 p » AO 2 7 z 1%

?*m

FRF® fm a4 (Tennessee) % ¥ £ & (Virginia) % % B s 38— & s

i\

Rz B R % 1 d P K F TEE 2 £ 3 (bidrigging conspiracy ) | 2 -

%1 phillips, supra note 52, at 104.

%2 537 F. Supp. 427 (M.D. Tenn. 1982).
23 |d. at 428.

24 1d. at 429.

25 . at 428-29.
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A BV (s (1977 & 100 1p ) A0 2 P # T2 M | 232 FA NG54

EATAO2 P2 2FF 27

n \ﬂ(,}—rﬁﬁ%ﬂﬂ? AW \-3)256
9@ E15(1981 & )>AQ 27 2 AW 2 2 F)T L 2 BIHE £ 34(7 5 i £ Sherman
Act81 (15U.S.C. 81 %P ) B2 ;245 % (unlawful restraint of trade ) z 4
LA AR A F A AW 2P Y 2 B R LY Rk AR 2 F 3R
AR A ¢ B (plead guilty) @ i@ %% (conviction) ®7 o ]t > 3t A i@ > AO
2P A THE (AO27P) B AW 2P 22tk 27 » ¥ 2 RG2S
7 ¢ & %(the fifth amendment of the Constitution )z. £ / *4 2 .+ & B|( the double
jeopardy prohibition )> FHEF X AW 2 7 L & v = A F R P 3 A i 2k
BAO 2272 BE Flipl 2 (75 a @A EHFDo b A% 2R A0 &
HNZPGET A V0 Fli2Rin: CAO 2P Ak TH (AO 2@ ) & AW =
PR IR NP pE- PR RS B E B g 2 0k R B 5= 3 (This Court

similarly concludes that Ashland Oil cannot claim identity with its subsidiary

\—3:

Ashland-Warren for purposes of applying the double jeopardy clause ) **° » i fx 1 4

i

\

N

N> A X F AR HAREREN PN 2507 20 T3 27 ) 2 250 e iy 42

V-
\ﬁr

IS\ s 24 2o Y S n] BN . \ = ¥ _2
Eiro IR AE RELET TP AwzagEEsf 770

HKa o TAOPH AW P EE Sk W2 TAO PRIz BE
Bra B PRI E G PR T2E A A2 8 e AR BT AW 2 7P
AE A 1977 £ 70 29 p 2. TRIHRZ K35 0 B TAW 27 5 & tgrm v
B 2o d N TAW P L PR A%z SaLafl > F LT A

WA e E e f e h Rl A R 2 EF S RRF s AW 2 Pl 2 R 5

s

FENFAREZYY G EAPE (AW 2 7)) FFRRY

~=h
atl
R
gl
b=
#
)
2
N
Cﬂ
S0

26 4. at 429.
BT 1. at 427-29.
8 |d. at 427-28.

29 1d. at 432.
20 1d. at 432.
261

Phillips, supra note 52, at 128.
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FLAP (A0 279 ) #F2FE (FTnd s - A2 )5 o

2EWHAO 2P HB M (FTEG e e A2 ) e q

LERET PR R AR AR R TREE S F a2 5
L a3 7 T B Rl A RY AW 2P 2 arsel > £55 TR

WEFFEON ) IR ARG 2 B
2. 9% %k tl—Commonwealth v. Lavelle %

AT ROoBEHAZR LT T AEFELZRLTEF 2R A
S8Rz T E Bd oo LR ‘/?‘{f-l-' 21t 2012 E AR E A LR 2

T2 HAEF AR o

William A. Lavelle, 1l ( = 7F £ 5 Lavelle) id:4] 2 & figd 2 2 (Control
Sanitation Corporation) z_ 3% (President) » %2 2 1 &8 K E B RA 2 T § ¥ e
1 #4337 1977 & 11 * 7 pp# > Lavelle 7% § ' (Pennsylvania) ¥ ¢ & =
- B %% WA Lavelle & SonCo.2 #72 @ (2T fj# 5 Lavelle &Son 27 )
#d Lavelle 3tz 2 72 2 3% m rird Fd Lavelle Bir gtz 27 £ i
- PR RRGFFE S Vb R -2 B R pop =% %+ Scranton

# Keyser Avenue 11620 5.2

262 |d
263 Id
%4 555 A.2d 218, 219 (1989).
265
Id.
266 Id

56



Lavelle & Son = @+ 1977 # 11 * 7 p == {- 2 1 1979 # 3 ? 29 p % 1
FYEZPR > FRERME AN 1 £RA 2 FE 2 &l £27 - Lavelle &
Son & @ & #-1 EAERRAF LT A B BRE TR E S EIE (1) Morgan § i o B

s % (Morgan Highway landfill) ; (2) & 4% &= @ #f e (% ' Scranton 7
Keyser Avenue 11620 &) %.%Ev ¥ — ¥ (mine borehole) %8« & 1+ ik a (33 8L

THREESE LS B P 23FT o & Lavelle & Son 2 P i E 2 E R G2t

-1 269
= °

Lavelle P 5 & B~ (B pc 2 27 7 40 (R F 1 P dogsimo ¥ 5320, 5 4
AEG FAFEE o B e Rt A EARY § AL T X BRI 3 R

Lavelle & Son = # #% #2_ pR7% o Lavelle ¥ >t 42302 = 2 G4 ° & - 7 T

>

P Lavelle & Son = 2 § B~ pcfysF @ 2 2 2 ~TiF2 £ = 4 Lavelle & Son = 7
ZAEER | UBEIRE © > ¥ opip 1 %% Lavelle & Son 2 P it 2RI
2P EARM 2 mANE 2 AR 3 BFLN Fof— E A0 ¥ Lavelle & Son 2
AR b2 fnieiT E Ao F)pt o Botd BoRa Fuk- %2 Lavelle & Son
DR B TERAP AR FERBEL Y, A TERAF L Y > gEd Lavelle
& Son = Fdfedh ~ WL el L1 A N2 1 KA $27 o imdenE i
Lavelle &Son 2> @ £ E % 7 = F 5= 4L 25— ¢35 # A& (1978 & 10 *
31p 11979+ 10 * 31 p )Lavelle & Son =+ @ { JE¥ 5 400000 £ ~ 2_ 4z » (gross

income) 273 -

R > 3t Lavelle & Son o 7 242 Mg ~ F5 AR 2 B BEHIT R R BE

‘b — R ZLE '31‘1 KEZLERFRERATF2ZEEFE 03

N

ELES fq‘-.—‘ﬁ { 21978 & K 3

(ﬁ

%7 d. at 219-20.
28 1d. at 219-20.

29 4. at 220.
270 |d
271 |d
272 |d
273 |d
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1979 &4 T & > F5lded 0 2 RPpp 2z o % 5 @ h 57 o Lavelle
v % 2 47 o Lavelle & Son = @ GLpEATié * 2 fE gt gk g ELE T RO F T

< Lavelle & Son = & #-i&briz b T 53 (dumping), ¥7% > ¥ #-TiEg T

(&
=

(hauling) ; 2722 £ + > Lavelle & Son 2> P B fé— Zikix T4 | Ak H P

2 PERGE 61979 & 30 21 p 7 e Bk o Lavelle & Son 2 7 i e T d 2 Fax

LB F R B YE (FAMR BTy i yE) e

Bm oo - BATS = 2 Laveo Inc.( 4 F AL s Laveo 2 @ )Frdk < 1k Lavelle

Ro
w
o
S
N

‘5r@ﬁJ%ﬁﬁiiﬁ’jﬁﬁﬁ%ﬁiﬁLwﬂe&&m??%é

¢
T;
e

ﬁ@ﬁ%ﬁ%iﬁﬁmo

Lavco & ¢ 7 5 - BB E M a2z oF » 82301079 # 12 7 21
pe Gl Lavelle & « 2z« » #4275 Lavelle 72%2 = | ¥ & %4 = Lavco
2 P2 442 4 (incorporators) ~ % & (shareholders) £ % & (officers) 280 , g
B Fm b kg o Lavelle &2 Laveo 2 @ = 2R T L BB @R EDL
Lavelle £riz 3 5 s & Laveo = 2 b4z E = » 2 {8 { ¥+ &7 H % Lavco =

SESE R

Lavelle & Son « 7 2 Laveo = @ 2 BF { 3 P 22 A2 E& I M 7o 4
¥ ¢ 35 1 (1) Lavelle & Son = 7 2§ % 3 2 (substantial assets) # 1! & % Lavco

28225 (2) Lavelle & Son 2 2 44 Laveo 2 # 2% (3) Laveo 2 & 182 & )

274 |d

275 |d

276 |d

277 |d

278 |d

279 |d

280 |d.

281 |d

%82 1d. at 220-21.
2 d. at 221.
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d Lavelle & Son 2 7 # #2*; (4) Lavelle & Son 2 72 f 1 & 4 Lavco 2 2
1@ B EFTrMEd Lavelle &Son 2 8 2 1§76 gt 25 1979 £ 6 3

1981.&22 ) ,:3}?!&/\— FI&+»_L—»}§ 11845-%’17\_%,7,14/3_12860

(2 223 S EFFAZHRLHNPEEIENS

*

B

2y E_§ v Fcr (The Commonwealth of Pennsylvania) » = & il 4
PR ARA G - mp RAE AP A5G Lavelle s Lavelle & Son 2 7 12 2
Lavco = 7 o = Eap 23— g lEpdiig % > 2 ¢ Lavelle 122 Lavco =
A b 3o 330 Lavelle & Son 2 @ Bl & F 37 > & Lavelle & Son 2 7 5 ¥ 2 3%
AR - FEETE T e PR R g2 2 gk (F YR $i2 ke Superior

Court of Pennsylvania) ¢ + i&i7 % 32 o

A gL lirER 22083 - 0 A~ %% 18 Pa.C.S. § 911(b)(1) 2 18

Pa.C.S. 8 911(b)(3) - 18 Pa.C.S. 8 911 i f =2 (et & x4 /2 % (Corrupt

Organization Act)) » H .t s T2 & 2 3 50g g « P i > B2
% ¢ % “Corrupt” » fe gt g2 “Corrupt”® 2hdg w MM E T fi= ;) & [ 7p7
2757 RApERHUP R FHE T 2 FRAE EFEY RE o T

A ] 414 18 Pa.C.S. 8 911(h)(1) 14 2 (D)(3)2 284 it {7 M

Hho AdkEm (W gi2k) #18PaCS. §911(b)(1) it F4THE 0 &

Ffph e AHAR G DR RN FRERP AL L 7R e A

284 Id
285 Id
286 Id

%87 18 Pa.C.S. § 911(b)(1)2 /& < 4™ : “It shall be unlawful for any person who has received any
income derived, directly or indirectly, from a pattern of racketeering activity in which such person
participated as a principal, to use or invest, directly or indirectly, any part of such income, or the
proceeds of such income, in the acquisition of any interest in, or the establishment or operation of,
any enterprise...”
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2 %% . 18 PaCS. §OLI(b)(N) 2w A F & 4w 571 (1) w2 EF e~ (in
receipt of income) ; (2) # 4 it 2 Ja » 8 B BT & 52 TP (the
income had been derived directly or indirectly from a pattern of racketeering activity ) ;
B) & 72 ER2 1 & %ﬁdﬁ (participated as a principal in the racketeering
activity ) ; (4) #A4 At - X2 A A GF TR L EPF > GERST R 2 &
HFET AT - A R AT 2T FE o T R A TR 2 F L GERAR
Fokopara e e- 84 2 EK p 3t E A iy~ 22 T & 4 (used or invested,
directly or indirectly, part of this income, or the proceeds of such income, in the

acquisition of an interest in or the establishment or operation of, any enterprise. ) -

| #4118 Pa.C.S. § 911(b)(3) » 2 P le % #i TE & 747 /% > & £ 15 2 472
RIS R Y F IR R A REREP AR L TR AR
W ds g F 2 riE2 B2 0 18 PaC.S. § 911(b)(3)2- = FE 4 &+ & £ 4 w27 (1)
i TEE Y24 & THEZEET B2 X 5 (2 REERSTHS

M 2EEEE2 2 1 £5%; EFFFD AL EENF R FE -

FE o - 2 Lavelle 3 iF 5 7 4 B % 18 Pa.C.S. § 911(b)(1) %
18 Pa.C.S. 8 911(b)(3) » @ 4w=s #rit » Lavelle ¥t — % 2|47 JR » Ffpdz b 37 »
Flpt i Ak P A oo i Lavelle 2 FiR32d 3 R b2 TR R T RD PRI

R 7 F‘: ‘g\, lj}'t %#i’%ﬁpﬁ&i/; l’+lj ﬁI(i ”rﬁﬂF’“,{‘»\Z-ﬁ%p 5-& )’rn Lave”e

28 |d, at 223.
289 |d

2018 Pa.C.S. § 911(b)(3)2. & < 4= : “It shall be unlawful for any person employed by or
associated with any enterprise to conduct or participate, directly or indirectly, in the conduct of
such enterprise's affairs through a pattern of racketeering activity.”

#1555 A.2d 218, 221 (1989).

292 |d
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Zﬁf@lﬁr? I—jci;/; (lE?"FﬁPF’a“ZJI ’éﬁ:%’lli'* "'Ei‘:/é’: ’E'J*‘?‘ﬁilﬁ;’%ﬁﬂﬁfg E/%)J
AR T2 (P EE - LFRT 5% B ASY Z R RWFY AER)

R R LB A2 2 P A BB 0 s A 2 s A gﬂ@ﬁi -

Hx o - ik ass Lavelle & Son = 2 = = 18 Pa.C.S. § 911(b)(3)z 2
o T 7fi % 7 25000 2 ~2 | & o @ howm frit 0 d 3% Lavelle & Son 2 & ¥
A b & Lavelle & Son 2 7 B2 et - 2w Ly o H A 2E A k2

S

Bt - AL ML Laveo 2P 3 e B3 ey s 2 4 B %ijﬂz i

Wifp ARG AR P RPN T g ¥ FliE R 18 PaC

911(b)(1) 24 - Lavco 2 @ # PR » A= I 25 > 224 A2 %A o @ Laveo 2 P 2
F : B

PR W E A 2P d R AR B AL o

3) #H Lz

A% gEA Laveo & P4k DB 0 G SRES O RO B R R
Lavco 2 7§ f€% iz v 18 Pa.C.S. § 911(b)(1)* TR T2 H+ & # {7 5 8 4 2%

18 Pa.C.S. §911(b)(1)’ *nﬁﬂgé ﬁ]i'ﬁ‘ffzgsc

hod et 18 Pa.C.S. § 911(D)(L)4k i Fadf i3 5w ST+ & 2> 4wl 5 1(1) #
LEF I Q) L2 e B A TR P ERP TR (3) R
B3 Rdd 2 A& S8 (4) AR KA LGFE R R R
55 2]

RELFEBIHARBR P DG for oo 00 & Do r 2 e B

:i—:gc‘a‘ﬂ:".,j;j /Ff]}'jp‘l“%éﬁf ¥z o

2% . at 219.
294 |d
25 |d. at 224.
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Ak o g (F R R B B R BEEP Laveo

SF R LFER AR S E R R NEEP Laveo 2 P F Bk p 2 L

o2 e r FERH W FFE od gt kg o PR A Laveo o 7 2 BT G IR o
Ra oo N i A k- 2 e T Laveo » ¢ g f ¥ 18 PaCS. §

NMI(b)(L)™IF 2 A jr Frmsf» FF ¥ VrchAp d > He @iz FEEP Laveo
~ e 3 & 2P 18 PaCS. §911(b)() T T2 H+ & {75 » ixd * Lavco =
P2 M4 427 —Lavelle& Son 2 2 7% #-% 18PaC.S. § 911(b)(1) » & Fu* 4
fIERMAF > @ Laveo 2 @A Lavelle & Son 2 @2 Nuifis £ 27

(continuation successor ) ;> B Lavco = 2 & R p R £ 2 2 (4 f‘jh{ Lavelle

&Son 27 ) 2 A o

Mo A%k Laveo 2Pz FFEEF Y ?laveo 2 P AR FER L 2P
(+ g Lavelle &Son 2 7) 2 2] ? & § - 8 R BT e () TF
A TP m s (successor’s non-liability exception) | . % ¥ 1M1 % i}
e TR g AR 0T EREY B TRMSLEF Ee ) 2R
Plg 2P AFFkgnEadgs TaEFiE, 22 #F a8t 5§20
o wear TR S Esis ) P * > BlA %P Lavco = @ 2 Lavelle & Son = 7
F2MEEs TRet S Fao) 252 bl LT HFTEF 1 £ 06 (de

facto successor) | ?
(4) E T ;n;,ﬂii- 2d

Hohko A - g F;m%ﬁﬁ—;%fzaw ATV AT AR E

Fp e M FARFEIR(E M2 2 Fi2 k)2 d 4gdis 7 Vg 2 P (Supreme

Court of Pennsylvania) % % {8+ = (successor) ; £ F & 5271 =+ 279

2% 1. at 225.
27 d.
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(predecessor ) | »* & ¥ & phw 2. 48 (7 5 #rid ~ 2 4 T B2 = (compensatory )
& S aE 2 e (punitive damages) f F E0 0 3F 5 2k HaE 2 4ph 2
FAFE P F AR FEmE:  F R B TEaRLEF @6
( Successor’s non-liability exception ) ; 2. FinpF » Pl{s £ o 7 & Jf R £ o 7

GER SR e ERE P LTIy

mhn ARy - BELg i&;{rﬁ:é%ﬁ—ﬁ%iit«dﬂ“ﬁ AFHEITEFE
R 2RI AR RFERRDIBEZTMRBEVEF 2R3 Ccivil law)

2 T4 (torts) “TE B N2 LA BERA - RFAE® T 2737
# M (a corporation cannot be sent to jail ) ; ** » & # vt ¥ it £ 3|2 2| F| 647
PR AFE A ELBTARAREFIZLFIRAT & LA A
3R R AL " & (the payment of money) & & 300,

Flot > FRER VIR 2 RATE R Lf&‘iiii)i!ﬂ‘l’ﬂﬂ*?ﬂk?s%‘r:".iw%—%?k

R EHT TRMLEFENSG 2 HFRTREINT Tufag TR

+ gt o Lavco = @ 8 Lavelle & Son &7 2 F2 TR R £ 3~ T

P TREBZHFEB > FI2RFKGERTH R F :ﬂ%-f,#"%"’f#*fifa
TRME X FE6% o Rl Lavco 2 7 T f 5 Lavelle & Son 2 7 A2 2%

PR P o F W R RkE Laveo 2 # #2 Lavelle & Son 2 R E KA 4 oft
£ # (merger) & HA7% & & (consolidation) ¥ Fpt A B A E L I
D RN FR G R F O ERREE 2 R e & Y Y FCfrd 3k Laveo o F
@ w1 % Lavelle & Son = 2 24t 4 (continuation successor ) » ]+ Lavco = @
298 Id
299 Id
300 Id
%L |d. at 226.

63



LHFED 3 o F AV FORST YRR Y A5k Laveo 2 @ & Lavelle & Son 2 2
Al TEstyFEs bt 0wk T EF & H (de facto merger
exception ) ; 32 Tis £ @ @iae £ o7 H %2 %45 (mere continuation

exception ) | 3%

BB AR RF B PR HA R B A G R B AR RN R A
v TH o ﬁJﬁgfiﬂm» eh BEmmnsrdr g TH 2 8 2
g FERNARY TG R TEFL EE ) 2

MRz TEFHLEE 2

E-

M "ﬁ &) ¢ :E—j\{, )’ X ”}; VR A g 305 .

(1) #73 &2 #4542 (continuity of ownership): @ £ 2 2 % 2 5 £ =

FE SNSRI O

(2 "L+ 2P T ARM L A Q@R p ¥ FiF (a cessation of
ordinary business ) & /i3 24t (dissolution) -

(3) & %2 45 + (continuity of enterprise) : Frfs £ & P #FiE * 5 £ o P
2 ES B AR LA TR B BRI 2P OT AL Y

<4 (acontinuity of management, personnel, physical location, assets, and

general business operation. ) °

TP REW IO ¥ BT H YE LR f 2§ i (assumption

LN

4) i
by the successor of the liabilities ordinarily necessary for the uninterrupted

continuation of the business of the predecessor ) e

302 1d. at 227.
303 |d
304 |d
305 |d.
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AEARFEIRRG e BHEF]F LA F L 2P EF A NI E D
PORLaPR R TER L EE L ERFERRG G BHEFT @
2|87 2 41 Cindicator) » #3tik & ¥ DML AR R § ME el @ E S
Tapapgta

PrmEFTER L EE 2T 2 AR KRG RERES

TRIFEBFILARMEF  FROVPARIBRIYI2207F %7 T2

& @ (de facto merger) 2R ¥ FlAa R R L 2P FR BN L 272§

306

Ly

T ke R BRETTER L E L S 0 2 Ak g

f{)fﬁ*‘u‘t ST F] S ATk 2 Py o A2 2 U EIR e (G5 4 2-2)

# 2:Lavco 27 & Lavelle & Son 2 P2 FA MRS » LFH#~ TR &
CIEEL

I = L 1x NS

FPLEH Y 4 - BV rrrL B
Y hia «J—er:}z“E Nz F /3 3 g1 2 .

SR

Z2_ 4 T X% F) 5
7ee b |
T O B o FCRR B 2 ETF] S 2 (48 ?? T R
o - 5 S
( continuity  of | Aa k¢ 2 245> & Lavelle & 7 % 5 & | o geomeome | avelle
ownership ) in Laveo 2 7 2 g 24 = Laveo 2
2o )
e AN AR > S b
! TP RTA (1) # Lavco = # 4zt Lavelle & ’7’”f—p i !‘
2 > s . ,
(RS :‘**‘*’ Son = 1 &F A A 0 Lavelle (;{ velle & Son
LB FE (2 g Son 2B U ¥ E (FLEY | 4 2w

A
cessation of | ; w B 2 %
ordinary business ) R
w | (2) B2 X Lavelle & Son 2> 2 #i2 3 fRECT &)

b ?ﬁ“ N ﬁi 1 ES

36 1d. at 227-28.

07 1d. at 228.
38 .
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(dissolution )

REfRHC FELRA 0 LE R
% Lavelle & Son =~ & A % -
FEgiEms §EFA
) 309

[}

* A
TENF

(w,

(assetless shell

E ¥z %58

(1) &% mry 2 254 (continuity
of management) *° : Lavelle 3% 4§ 1
% Lavco 2 @ e it 2 o Aok
H A5 N4 Lavelle & Son = @ -
# o f8 R4t &7 H % Laveo ©

= 4R 3
R A

(2) B oz #3 (continuity of
personnel ) ** : Lavelle & Son 2 7
>dcz f 1% 5 Laveo 2 7 2 fi

( continuity of | 2 - 2 s &
enterprise ) — zy - Y
(B) ¥EyE - FTA - p ¥ £y
i# 2 4431 (continuity of physical
location, assets and general business
operations ): Lavco = # % Lavelle &
Son &7 R A * 2 Fi gy
i@ ; Lavelle & Son 2 @ & 4> 3% 4
L2 FAY ¢ % Lavco = @ ;Lavco
w @ Tk #r3 Lavelle & Son
SPBE SR LN
(1) Lavco = @ = Lavelle & Son 2
I S A T T S, .
oo R A @2 % 2 Blue Cross 2 # 12 2 Blue
E A - g - e e
CPE KB qhield 274 AR LA LY e
B F 2 G f | 3 . S
=B " i % Blue Cross = & 12 2 Blue
#éi'%ff_ hield 22 £ = T A= ap
F Shield = & % 7+ ' Lavco Apjﬁfu
£ % Lavelle & Son = @ pLavco
309 |d
310 Id.
311 Id.
312 Id
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o & 2o Lavelle & Son = @ :x &
- o 313

et

(2) Lavco = & K¥E & 48 Lavelle
& Son = P2 R AT ot ek
Lavco = & » K3 7 Lavelle &
Son 2 fz & F&a (EHAR

o 314
£) o

E

(3)Lavco = @ F M2 1 R 2 F
k % 5 (the Department of Labor
and Industry ) H % Lavelle & Son =
Pz % % 2o @ ( successor
corporation ) » I X Fo frH =

Lavelle & Son = & § 47— # 5 & 2
.?Pa,q,.315o

)

d Fa 2 4RV u%m’%ﬁ“—%ﬂ%ﬂér%ﬁﬁi%ﬁﬁju;%—
BHRFTo £ 27 AF AL 2 AN R FFLGFE a4, noh e

RN SRR S R S B W LR R Y X

v 2,

At % - BHETFS > KF 25 0 X Lavelle 4 272 5 i@ Lavco
o7 2 g 0 fe Lavelle 2 525 ~ & % S29R$ET Laveo & 7 2Kk 0 X ¥ 46
% Lavco = @ 2 4.3 (president) ~ #22% (secretary) ™ % p45:23 ¢ (treasurer) o
FP 0 RFERBE AR L 2 RET 0 GE RV EREEFEEP S - B

F]F 0 A st TR A 2 # 0

¥R 2 2% 2 BHETF]F > REFRPIRE 0 B2 2R Lavelle & Son

NPT ARGTIEC FEARR 0 & Lavelle & Son 2 P F EL L g L - PR 2

AP EiwF W EF A2 7P (assetless shell ) » Flpt i Lavelle & Son = &
313 |d
314 |d
315 |d
316 |d
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PEAES TR EH ) 22

b
(%
Kl
=
Y
=t
4
/
=}
o
4

et rE RGBSR Laveo 2 7 47 Lavelle & Son 2 7 2 BT E

—n

F Lz &8 prFiui Laveo o @ 4l Laveo o 7 #2 Lavelle & Son £ § & # {5

2_ % % 2 & (surviving corporation of a de facto merger) 38« & ;2 sz i & -

HECRF A EARA Y Laveo o 7 B~ % Lavelle & Son 2 & > #F Laveo 2 F

BiFder B RE S 5L 072 Laveo 2 F B E = £ 2 2 Lavelle & Son 2 @
*i?*ﬁﬂ”ﬁaiéfﬁé%m°
peeh R R OKE EFRin s cLaveo © @ ¢ Lavelle & Son 2 @ 2 fF % “wel g

P

LR o W BHES TLERILTE 2 B

\

Frz 8,2

—_ ~

FE

i) b3 me s, g2 IR g o Laveo 2 P42 Lavelle & Son & 7 B P2 2
Ak E TR AR m2 poep@ & 2 (The transaction is for the fraudulent purpose

of escaping liability )

Lavco = >33 ¢ 8 Sk dida g § 4 24k 2 5% H 2 &5 Lavelle & Son
S ARTEE T LA AEFEE T 0 R F e Lavelle & Son o 2 A
¥z fFey il Lavelle 24575 @ R Laveo 2 @ 2 93 4 (kL) ik

Lavelle zZ = # 3%+ (& B4 %2~ - B2+ ) ¥ % @ 35 Lavelle » #& Lavelle ¥

et o K FFFGRG o Laveo A F 2 400t g (e 4 (Lavelle X455
Laveo = @2 e fod d £ = B35 )2 RFIN G - B As 0 R Lavelle

Frwtdes Lavco & @ 2973 X fdrdl Laveo 2P 2% F > 2 BEEF

Lavelle § "% %3 Lavco = & 2 #73 €% 448 » #-+F 11 ¢ Lavco = & 2R H

317 |d
38 1d. at 229.
319 |d
320 |d
321 |d
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b2 2% F T

SFhoerat o kg A% 53 TEFR L 2 £ (de facto meger
exception) ; £ T @ ff 432 ¥4 (fraudulent exception); @ 3 @ s & § =

bleb g 2 R B i £ 2@ (Laveo 2 @) & Fuet o £ 22 (Lavelle & Son

B - i RFRRAIAY R ARERIELSH LIPS
wETELP 2T FE (AP ANEFERR ) S REE 22 -2 T
% (general rule) 2 SR & R p] o KF 2 FeiEik A ko et - RAEE S 7

R s e B Uk (case-by-case) | i 7 2] #7824l -

N

(5) F BB 2 it Lavelle hie 7 L g

i

2012 & pF > % M B B 7% = (Supreme Court of Pennsylvania ) i Fizzano Bros.
Concrete Products, Inc. v. XLN, Inc.% 2 2 4%4 » =54 2 & 2 S8 s (305 2 jopd
ZFRT AN RAFIRMEI DL NP2 2T E o AR EER 0 &
2 B RN Fﬂ]i i, 2 F o v 2% 0% Fizzano Bros. Concrete

Products, Inc. v. XLN, Inc. % ¥+ Commonwealth v. Lavelle % 2 L f2:& {7 7 4 v &2

FAhFiFreinstBE? HELEET TF7 &8 (de facto merger)
o etk TRAR, T TARR AR AP RS o RERRFFR L L0
2 )[é. iﬁil]%ﬁ’_rﬂ% » ¥R E‘%iﬁ'?}:ﬁﬁé}_@%ﬁ./ s 7T E’P%"”}; ‘/f",—- ) g S ,'i/i.’,z{ A

2 FRpE S R B B RS L PR £ 0P 2 F T 13 B % 2 37 %) (cause of

322 |d
323 d. at 230.
324 1d. at 242.

%5 615 Pa. 242, 269, 42 A.3d 951, 966 (2012).
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action) Fiz2 €82 &4

-—

FEMERR U FAT R RREE RS

-
Ex]
A
i<
=
"
»
|
(w
s

¥ FEfF ok NI OHFRARTUELET R
BrF2FE (PeceRRFE T2 AT ERFFTE - RALE ST T AST
FEEEES pEARA BRRA L F EFE T

=~ FRTE2_ B¢

EE PSR 0 s w46 6 b EBHAE B (rigidity) 2 A5 e Blde > B
ARG (FR L EE) SR RO (N2 %) §aRED g L
FHOAP-1) > Ra 0 bFESBEY > FTARHLZHEI AL L 272
Wi A A TR L R R g AR r S e
ol bR T 2 Bk A A & =2 (products liability law) 2o & # ¢ f i

o
-~ HBARRAZ RGP R EFIASERA X FFT MG R R ERE 4

i

TG LG iEA R D R 2 Ay RE R

~

Btk AR

Az Ta (ME2d e SR 3 28R a P 85 o0 Tl ARG higt g

~ﬁ\
im
“
)(—
hﬂ
P
Tow
ﬁ;
T
\m‘r-
11\

)0 A R H 2 R RE A R
1970 & fde » 2R £ B2 P AT @ G| B E L GG S TR
S NS o NSRRI SO o EASE ) e

P 43R ANATEL G FRRA FEERERA XG0T

7

i
% fci2 4% ¢ (give injured consumers redress) » ¥ fpkif 2 (just) 328 o da g
WGz e BT AR FEL bl (AR B2 Bl ) 329, g

Bleb et FRGE P AALIE D LG s T A e E X % # =2 &) * (non-traditional

%6 Matheson, supra note 48, at 394.

321 1d. at 394-95.
38 1. at 394.
X S RS R T L

-n\
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exceptions to successor non-liability) | %% 2 &4 FEHE G TRAT A jba

wEEFEL o B g B xg L THE MK AT

E-D
o
W
@
L
w
w
N
}\_
4

ST TATE L Bl o s T2 B AR R e TR Gl B3

Ceadg > (less restrictive) | 2 T3 ie i p d F &L (liberal) | 2 34 » 7

BEEE R ,,,]r,orjm?u;{;\n~ #Ei’\,ﬁ ,.]E“{;fg’l;»i%,;&aga{i/,,\i
FH R R SRR LA R P TR A S

z_ Btk & 4E F = (strict tort liability for defective products) | @ £1]3% » %% 2

(w
Je

Bl 2 278 ol F FomE A TR X5 T 20 § 5 fod, 2 e S
£ (policy consideration) > » Flpt AT& 5 eh A& + FT 2 g @2 4phd ki

.,}; 1& p 334
(- ) & F£3346]° (continuity of enterprise exception )

EEBF o BT H S (BT e 6] ) 2 3% 5% (expansion)
PedFz Aufht i THM2 BN T L ekl (AR ),
- 2aeE S T e B2 Y R T L TR R T 2
#3412 (continuity of the business) ; %« m fj 5 2 & pjzp %2 AU
o AP (UTEAA) B8 FAS B
RE R BRIES ARAZXFERE 2 APRAE > Tin* A5 L
FoA S B2 kST L B EE BT ACHLHE A ME

Pl THSzZ By 2@ > 715 THE® 2 sy un Ty gomyfil &

0 Willen, supra note 143, at 56.

BLL kg Hahr 160 F 26 ¢

¥ v r i, s hir 18, F 56 -

3 Matheson, supra note 48, at 395-96.

Matheson, supra note 48, at 394; Willen, supra note 143, at 56.

OESTERLE, supra note 54, at 96; Matheson, supra note 48, at 396.

OESTERLE, supra note 54, at 96; Matheson, supra note 48, at 395-96; Willen, supra note 143, at
34; Phillips, supra note 52, at 105.

Matheson, supra note 48, at 395.

334
335
336

337
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AEFTATHZHY A MEAZRAPFEFNEIREN 2B R L s A
Bz A2 Al— 1t 23%d T477 B2 89 0 Ba o £ R 8FIEH ) 34

Ferg Ry o R RT Y ¥ Y pRgIoPrnesfsyaLn

)

Rohz ¥ T fEBFRH  TT A o n A Baigy Az g (2

[

kA &) T EEmFEot ) e .

& ¥t % e 20 5B % o (Michigan Supreme Court) ** 1976 #

z_ Turner v. Bituminous Casualty Co.% #7i& =" - 3% %2 ¥ Fv 5 ' TW. & C.B.
Sheridan 2 @ (14 £ % Old Sheridan =~ 7 ) & /™ 4 2 & 4 4 (power press ) 1964
# pF o Harris-Intertype =~ @ (4T # 5 Harris 2 & ) Rk 2 - B+ & @ > Lf7r
% T.W. & C.B. Sheridan 2 @ (2 7F # % New Sheridan = # ) New Sheridan =
7 22 Old Sheridan = @ %37 3 A J<p¥ 1 » ¥ = New Sheridan =7 2 T £ | iz

pf Old Sheridan = @ #75 2 ¢ ¥ (business) ~ 7 # (assets) ~ f*# &4 (name)

—-\\

2 % 7 # (goodwill ) » Old Sheridan 2 7 2 4 {4 P T f2 4% - 1968 # p¥F » New
Sheridan 2 2 22+ 2 7 Harris 2 2 & # 30 o Turner *t 1969 & & (T4 BpF » 7%
BEpa XL FrEA% o n L WERI Old Sheridan = 2 #r@:g &> 42 Old
Sheridan = & & ‘& 247> Turner > &_» New Sheridan = # 2 Harris = & #& 4= & ¢
g o AR BT AR TIA ) SHE 0 T g T Al
Bz s o e Turner 2202 fain s 0 BT THE LR
£o A IO NE M- 2 28 TER THES 2 8 B2

REL2PENEGEST @ RN TRREES LT LA ET 2T

Turner k2 2Ptz da i TH Sz ey  radz T3 ey (KL k

%8 244 N.W.2d 873 (Mich. 1976).
%9 |d. at 875-76.

30 1d. at 876.
1 4. at 875.
342

Matheson, supra note 48, at 397.
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— ) A1 R R T s 2 T E e 3 Tumner % 2 i

EX RN & L LERTEONIER N 0L

Q) 2P mfErHL 072 FREBER1 XY HL 072

R

é‘ ~
4 AR Y@ £ o P g L2 ¥ 33(there was continuity of management,

personnel, assets, facilities, and operations ) ;

(2) £ 2@ F AR b sk kot i ¥ FE T 24 (the predecessor

dissolves or ceases its ordinary course of business soon after the sale ) ;

B s+ ad ks 71§ éé-%‘%@qu%]p\ AT R f ¥ 2 F i (the
successor assumes the predecessor's liabilities to the extent necessary to

continue its business without interruption ) ;

(4) 2P ¢ 2FHFFE 55227 §iF2 8% (the successor holds

S

itself out as a continuation of the predecessor to the public) »

BEAR I Turner R 22 gt e T FBEH 60 | B PF%E > sy
Al EFEEEH S REN A ST 2% %7 i * (the Turner court limited
its decision to the products liability context ) **° o *t 1999 & 2 Foster v.
Cone-Blanchard Mach. Co.%3% » & & 429 8 3 ;2 1%t Turner 2275 2t 1

- ~FF Turner k2 % = BAHEFF %G (FFEEXP T FHRMATHG

ZFHFT2ADTHEDE LD 3k ( predecessor is available for recourse )
JES SRS FUNNES LR AN S AR RN ful AN

%3 Phillips, supra note 52, at 105.

¥4 Turner v. Bituminous Casualty Co., 244 N.W.2d 873, 883-884 (Mich. 1976).
%5 Matheson, supra note 48, at 396; Phillips, supra note 52, at 105.

#6597 N.W.2d 506 (Mich. 1999).

#7597 N.W.2d 506, 516 (Mich. 1999); Matheson, supra note 48, at 397.
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BRAen £ F T AT EESFRo s P s 1w
T Eaf o) ) XAEER L KL S VERE BIGER Y P 2
G2 WG Sl NE R BN oKIRZ o 0 & - 3 2 & 1 iz (product
liability ) Ehj*u"q‘;»btzﬁ (employment discrimination ) z_ % ¢ » - #&p| * »* CERCLA
2 fp Rz v 39k Fodp DB T & #1260 2 5K R F1(policy rationale )
At B4 (remedial s redress ) » Fan £ & F ¢ SR R A s E NP > £ &
ZRFHERFEFPEHT S0P L ERGRA LR F iR IR oA

3 FRARTZETH P FARIERLLE% 0 £ 3 2 & (inequitable) * -
(=) A&#:b|* (the product line exception)

4 “H § % ;% 12 (Supreme Court of California) *+ 1977 & 2. Ray v. Alad % *'4
% T A & (the product line exception) ; % - :%%2 £9 % : 1969 & 3 *
24 p > R4 Ray 1 {ephj€ s B2 3 (defective ladder) + # 3% @ % 5%
Ray ]t At Bcte =4 # 12 (strict tort liability) @ % Alad 11 2 ? 42353 » &

FAld Il 272 Ra 442 Alad Il 278 % 1 ¥ 232 4835 ER

R4 Ry£B2#3 0@z 488dBmppimi Alddl 225 4
4%t & (19682 77 19 ) Aladll 27 R4 T HE (Friniy

BEG &) Y Alad | 2@ 2 2 (plant) ~ % % (equipment) ~ 75
(inventory) ~ 7 #% (trade name) ™ % 7 2 (goodwill) *° < F & Jcpt 5 15 -

Alad | = 25 i fopbd 2. g 2@ f2doAlad 11 2 7 plasge * Alad 2 &4 -

#8  See 597 N.W.2d 506, 510 (Mich. 1999); See also Phillips, supra note 52, at 106.
%9 Matheson, supra note 48, at 397-98; Phillips, supra note 52, at 106-107.
Matheson, supra note 48, at 394; Phillips, supra note 52, at 106.

%119 Cal. 3d 22 (1977).

%2 OESTERLE, supra note 54, at 96; Matheson, supra note 48, at 398.

%3 19 Cal. 3d 22, 24 (1977).
354 |d.

350

355 Id

36 1d. at 24-25.
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MRz 4 A E E B 1 oo ikt (design) a2 BF o T HFd R
2 488 i & (sales representatives) = Alad | =& h A2 & #4a 4l 7+ > ¥ 4 &

AT RLAE S Alad o 7 \a mg A %fﬁSW .

FE2EBL TEAfG > BE 2P (Alad | 29 ) R A RREZ B

aw

BEELE R 522 (Alad I 27) 85 2% d 50 A% 7 4 Jepks 3
% £ 5 &34+ (adequate consideration) > @ ¥ i 2N R LA Ao FEPES
DR Fek s AR S a2 gL o F 2 il (stockholders) ~ F Py B
5 k& (officers) 2 £ % (directors) A 3 €4 > F]pt Ray &2 Fein s @iz

wAE G A R G

LR TS SRS SO FX ST CREP TSP SOy
¥ % i (strict tort liability ) ; 2= P et t ik [ 2% (R A SE > 24T ),

Mok g2 A R A 52 i (manufacturers) f & > @ 2bd 7 BREE A%
it 4 (powerless )2 % 3 iff % & B> - Ray % i Fedp 01> 2 #5127 5 5 (risk) |
Aped TR A EARS TRFFT 2P FF 0 R FD2RERE T
(financial strength) & & 5 & g2 X #) 2 3k ¥ = = (bargaining power) » & &_

v

5 TR A &TiE = 2 4F £ (injuries resulting from defective products ) ; 4+

i
=k

2 i TE 2 2 % (overwhelming misfortune) > e > i @ 2 >
Bv uFAFEE "% (insurance )y & » @ B IR A e 2 REALE

Bt k3332 Ray A TRt BT E PR 2 K E P hEE

%7 1d. at 25.

%8 Willen, supra note 143, at 61.
%919 Cal. 3d 22, 28-29 (1977).
%60 1d. at 30.

%L 1d. at 30-31.

%62 %\éiﬁ;ﬁ; EECRIC A 8 Lv?ﬁ?l‘ziiszf& v%fgxﬁ,j%wgiqﬁ\(ﬁu@
)lij/\%ﬁaii”LrﬁFi‘Eér""r /ﬂ%‘*ﬁ(”ﬂmﬁ FEERIASZERY ) - LF
7R * FIBR A wm%”ﬁ#ﬁ‘%’ TR EEAIET o Tl B RE 0 X
’*“;‘4)1 “ﬁ (#ﬁ‘f)liﬂé\%ﬁ Aepiiprdsz i pg 227 aed 2k~
Fok & oA -
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TR BRI A 4 2 X3 f 4 (defenseless victim) o xR B 07 2
FE BB RMPFEL BT RFFALRE G AT R
j6 % A RT3 BBk ¢ (spreading throughout society) ™ = ¥ #b » 7 7 g4 et fig

RIS R T SR I

e

Eﬁf%%ﬁiﬁ%ﬁﬁfffﬁmﬁmuw » Ray Z2lwvi ARz & +

}!E

FAFARMOMDE P RARKELEREERTEZLTRI B2 07 B0
%E’%yﬁé%igﬁ?%iﬁoﬁﬁi’¥$£&5k&ﬁiéﬁiﬁ3¥
## (manufacturing business) » ¥ ¥ #¥ 1% 3% 4 2 A ¥ 2 & (continues the
output of its line of products) > RIE £ 5 ¥ Ray %4pk 2 B %% AR 3
RIBLIXIRFHEN LI 2PAN G AT U2 A L2 BpA S|
FoOAFAABLLOAL AL L LBRESNEL 2 25T (BB RET =)
powsril 2 TR Rap|# (%P oRay 2 mrfkd TAS&G 2 20 %

%4 (justifications) *7 :

(1) d g2 Facl TR J“i\?%ﬁr/ﬁvﬂ\@imlﬁx)&bﬁ%if&ﬁ (0
o) kAL e o 1"‘,%’1%"_%;—‘&’25J%i’é’%€%‘ﬂ‘iﬁ%
§ s ek ’i‘%iﬂ'%‘ﬁi Eug e s fkHggE (the virtual
destruction of the plaintiff's remedies against the original manufacturer
caused by the successor's acquisition of the business; the plaintiff lacks an

adequate remedy against the seller/manufacturer ) **° - Ray % i# F4% w3

%319 Cal. 3d 22, 31 (1977).

%4 Matheson, supra note 48, at 399.

“i3) T8 Ray RApk 2R, Gdp L af R R L AP FHR IR LA
TRARLIFE BRI AR BREDE P22 LH (customer lists) ~ x ® $F

Bhz 2 rdadeaL 2P 24pk2 27 (the purchaser holding itself out to potential

customers as the same enterprise ) - See 19 Cal. 3d 22, 34 (1977); See also Willen, supra note 143,

365

at62.
%6 19 Cal. 3d 22, 34 (1977).
%7 1. at 31.

%8 19 Cal. 3d 22, 31 (1977); OESTERLE, supra note 54, at 96; Matheson, supra note 48, at 399;
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)

MA KT EAIE 2 XA 5 7R (products liability area of
successor liability as sui generis) » F]t » @B Bk A F-20 o F ¢ 530

AT R R AVERS X D —*ﬁﬁiﬁ?ﬁﬁg FRYE 0 i2fn

pEaPaRIAFEFAARLIN A —FFEE BRI —E T
& 375 % (risk-spreading) 2. B 0 (the successor's ability to assume the
original manufacturer's risk-spreading role) 3"°« gt » 4 £ 2> P £ 2
L E RN TERL % (BRBASES2FT), "3
2 3335?‘ fepio (6 £ @ s 0w B T 4 (physical )y 2 1 fe
AAERE CRBEFE EXRNZEAZRE G gV EREHAR T2
TR L FREGRK ¢4 WA KL B ags (know-how) ~ 44
Bl A1 f? & 5%&2 R 1 (the continued employment of the
factory personnel ) » r2 % Ju & 4 5 3@ ordR 22 gE R PR FE (consulting
services of general manager) - ¥] 2 ¥ BBt ut T g2 e g7 T2t
FRHZFAEGH P BE2FF TR P L PR 2R 20
4 (virtually the same capacity ) » @ ¥ 4 & & & frds 3= T £ 0 9
Aol 2 A &2 Bop2 b & (the purchaser knows about product
risks associated with the line of products that it continues ) ; 2 % T F|5E

SR HWT A @Y R F A2 & (estimate the risks of claims for
injuries from defects in previously manufactured products ) ; » I F]p+ 5 2%

LA PR RGRE (B L0 0SREL ) £ A KiE 7 {

369

370

371

Willen, supra note 143, at 62

Matheson, supra note 48, at 399.

19 Cal. 3d 22, 31 (1977); Matheson, supra note 48, at 399; Willen, supra note 143, at 62.
Lkgr o gk 150 F 150
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L2 WERE] (FAJHL 5227 FELEATL R%) ¥

@) LadxAF i iz ARWUdPr2 A5 ¥ Fa @
NEFHENPLPFE R L2 PHNH L 2P AW 2 B
A& F T ET G £ G o X (2 (the fairness of requiring the successor
to assume a responsibility for defective products that was a burden
necessarily attached to the original manufacturer's good will being enjoyed
by the successor in the continued operation of the business; the seller

transfer the goodwill associated with the product line ) 7 -

Bl o MR TASRG Y > ABFREAL: B- TARRGT & ¢

gt 22 RIEIPF TAFRG | BAPE S L 2P BER T D

ITafzdgM rHgawnE PR AR I T EEeFEH plE
ERgEaoranE o a2 FEYE PR (unlike the continuity of the
enterprise doctrine, . . . the product line doctrine focuses on the continuity of the

products manufactured by the successor corporation with those of the predecessor
rather than on continuity of the operations of the business as a whole ) **; % - ;2
ez 2 DA BRI 2 P e R EFEEBERD X FHIT2HF ﬁf«:ﬁwﬁ%&

PRt F O TASAN Y B RS EE AR g

(=) ¥ £33/ 8 (duty to warn doctrine)

¥

AR hdg T AL TR E 0Pyl Ta L AP

e
SRR EMG P TigE 2 f ) P (actual knowledge) & da 2%

7219 Cal. 3d 22, 33 (1977); OESTERLE, supra note 54, at 96.
%% 19 Cal. 3d 22, 31 (1977); OESTERLE, supra note 54, at 96; Matheson, supra note 48, at 399;
Willen, supra note 143, at 62.

Matheson, supra note 48, at 399.
375 Id.

374
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(constructive knowledge ) " # £ = @ Amvrd 22 & 5 ) B BR o @ AT

st
TPz g AELLRTEEF e Flua kT EL £ (dutytowarn)

“

n_:le/»/ #;F"E F’hﬁ—§47 F,‘f_{3760

B T E2 ZRRR g#}tﬁfﬁ"iﬁfﬁ % = FAATE 2 ) ¢k (the third expansion

of the traditional doctrine ) 3"’

.
a3
>_L
AN
L
ke
-3
2

“_|

B

s
po
L
3
4
¢
"

2 P2 Jp 2 &% (anindependent duty of the successor ) |+ 7 2z £ 5327 T35 £ =
PoAN (ZEBITAERLI DT 2R3 ) A2 kgt TELZBRR

ML IO RERRE S E2Z AT A I IAREF p TR 2 B

Y # II\:}T;%? ook 2.1 507182 & "'T;ﬁ r/i-?fi‘%‘f_éﬁ‘%J l”f‘:h};$9ﬂ}§\ ’
Pled L 2P RPELZEFTEFEFLEFF2ETR (Slde fEER)

5 52‘%;{1;}?»_’ )’ é:t:ﬂ% T e rﬂ&‘iJ LFFB‘«?}\.°# Flpt oo 1‘?1 ;gt’/,r‘,—%"?

£
e TELZGRM ) 2 RERS TR E2 Bl 8 AR T fATE

2 TprAgEtEsd 2aal (%P m A2 P2 kA T AR LY TEL
EIERR ) EFL S 23 e

(=) ;2 & R Al (notice rule)

il = fAATE G Ch Y Thd IR PRl k TaE 2o MR ENE Pt KAk R ATE B o
2 413k 2 1973 E PF > 3 WIS RE& F ;2 fx (Supreme Court of the United States ) =

> Golden State Bottling Co. v. NLRB %% £l - B aT®2 s % = 6|

*® Willen, supra note 143, at63 ; £ j §7 » ¥ 453165 F 150-151; §* & % » #4632 18 ¥ 58
77 Willen, supra note 143, at 63.

¥ Willen, supra note 143, at63 ; £ j §7 » ¥ 453215+ F 150-151; §* & % > #4532 18 7 58 -
%9 414 U.S. 168 (1973).
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B Bl— T3 BB (noticerule) | ¥

%% 2 ¥ 5 : Golden State Bottling = # (™ fj £ % Golden State = )
P E S Aok 2 B 2 s 4 (bottling) % 41 & (distribution) %43 > @ Golden
State 27 A fRlk- #F1 GZERI2Bir: PREEH B AR RBEDE
E1 i) T AAAERR R M 2 | ¢ (National Labor Relations Board ;
T AR S NLRB) @ df = 7 § % # 7 & (unfair labor practice ) » NLBR # ¢
4 Golden State = & F3Ez% & f 1 B¢ (reinstatement) » @ ¥ & g L i &5 ff
T 3% 4 B 12 ¥k (back-pay) *® - & NLBR fed, 2 + & 2 42 x > Golden State
O R AR L KRS A8 2 x> & 5 All American Beverages o &
(™ A5 All American 22 ) %% ARgis BB 2 & #2425 (back-pay
specification proceeding ) **3# » Golden State 2 # 2 All American 2 & % # 7| %
25 % % A > @ NLRB 3 3R : All American 2 7 3¢ 3 A Jc i 13 3.5 5 4 Golden
State 2 & & * 2. %7+ (continued the business) » @ & & A 4t & 2 3 38 > X
(method of operation) ~ & 1 (employee) % ‘&% F# % (supervisory personnel )
i 7 i ie =+ 4 & 9§ 2 3 & (without interruption or substantial change )®*e g+ #
NLRB * % & 7 3 All American 2 23t 7 # fcps o < &k [Golden State
2PADAEBARI L FAHAIEFBEL 0@ 243 TNLRB ¥ &2
Golden State = & & 7 & f 1 R B L & © F5 (with knowledge of the
outstanding Board order) ; 7% 3 #7540 % 3% o & 3t » NLRB 35 » 82 2% All American
o7 E F L2 F A g (bona fide purchaser of the business) > # 7= A £ Golden
State &7 F T H s 2 & F 23S %o jad 2t All American = 2 M4 5§

Golden State =@ R A2 £i+> @ AR FE R FFNA K > 230w ¢ o F

%0 OESTERLE, supra note 54, at 98.

%1414 U.S.168, 170 (1973).

382 Id

38 BvizARA 2 4 L 29 CFR §§ 102.52—102.59 -
%4414 U.S.168, 170-71 (1973).

% |d.at171.
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NLRB -t = ¥t Golden State = & #1172 & £ » F]* All American = & %

)
.
6

Golden State = @ R A*7JE f 23 § ¥ & (7 5 § Z—H % @ﬁlé‘%‘if i

o
5
-

3386
%\-’r o

AExz L L INLRB» #h it 1 kA5 P #7152 2.30T % 2 ELREE
B30 PR m E ¢ B Y 4 i b2 Fe (United States Court of Appeals
for the Ninth Circuit) % 7 % 4% NLRB 2. L /2% o % 2 1 2774 » % R g 2

Fadotsz 7 5 445 NLRB 2 2.12%%% o ¥ 2 mming. 3 2 ain s > £i2 147

e

FEFBHG g BT I3 FRIDINFADEI I FF 752 KD

|-

Fa o rgdEtegnriF T BE0o v iErea s as in

LFBIR ) B R THLRFRRLE 0 R §ER e RIBRE | 26

(1) £ 27 depbs £ 2P 2 1 & F A (substantial assets) > & 3¢ Je s s

S+ o9 L2 ¥ (continued business operations ) > @ A ¥+3% ¥

¥2 FiFieimEe -+ 4 (interruption) = 87 5 € < 2 3 & (substantial
change ) ;
(2) t&¢+ = @9 % (actual) # 4& %_(constructive) fe g = £ = 7 L5 ¥ & F

BpeRgE 2 4 a1 AkipEM2 BT

plig £ 2 wig v L & (bonafide) A7 F A e H v p s <
ARSI P RS R N RS S R EEUER - W
kS
ER

WA F TR R YA F #8745 (unfair labor practice) ri&j-‘iﬁ,tz‘i

386 Id

%7 See 353 F.2d 667 (1972).

%8 414 U.S.168, 171 (1973).

%9 |d. at 184-85.

%0 OESTERLE, supra note 54, at 98.
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(employment discrimination )~ # #25 48.( age discrimination )~i% & £ %  (pension
obligation ; ERISA) '+ o % 4 $: 42 2 ;2 (Fair Labor Standards Act) - Fliefe §
B B2 (Family and Medical Leave Act) & E2R% # 2 fp M 2rn k2 ¥ % 3 3 4%
G a g mdt TARRR R T g Rt 2 SRR

AP FI s CTAR R, FRL TS TR g 1

gD Bt A e TEL RTRD (o ke = R
%

Pk CHARIEL T 4 (50 423)

% (£ WK 2 Hdc~ H2 (Employee Retirement Income Security Act i fj 5
ERISA)) -

%2 OESTERLE, supra note 54, at 98; Phillips, supra note 52, at 115.

%3 Phillips, supra note 52, at 115.

82



AT b o SRR SEE S

& F o) o

%
W
o
¥
o
e
-
O
m
Py
O
-
>
‘W
L
ey
s

’ Fro T RERE § 2 orfmd 2 THF FELRFREE >
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PHRIAFEEEL CREBARNZARELAFRESE
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"EF  REC R Y ANTR A FRAK SRR R TR E 2 TF
1 RBEP A ERE IR B AT B @ gAME ¢ o PR B K
"EB2 G R R L RER GRS A A kT Rt g w2 TR
Ty R Q- pEasd T 2 T e Ry o Lo
FARRERTAN TR ope 2 TR T gx,2 THF1, @i s
2PERHR, L THRETE A 2Bt FRRFEEEL{RBYED
EoREZEo TR A gARGrRTARFERE ZTFFTLREE >
AAE (RES) @#* 2 HEEY2 523

MEHALTT o TR F a2 W

(22

PP EREBRN AR T E Y TERE L G PR 528 5 AT
KRR LY E—T AR LGP (Hp kA pes b iy ) n2 ")
WHERY R AT LIRS E | — A PIRATR > R 2P L
S0PLASFEALAIF R T2 0 TATEGA 2 AR LFE TG

STt fnpepih & TRERABE | 25K p oo a it - &4
T E Y TarE o)k ) BT Hlehd 2 ek (GRE LA 2-4) %% Earm i) vl

W LR AR BER R A A A AR Y £ LR

v
¥
A

T PR R [ ATE B

>
=

,_—_F_; oM 3; W}E’F‘T,&%‘ ‘F‘%fr’igl V'J IZJ: E4)

Bap AR k2 f EAFAD MU A AL R A AR ATE B pE2 g K S

%4 Matheson, supra note 48, at 394 & 396-98; Willen, supra note 143, at 56; Phillips, supra note 52,
at 105-107.

¥ FAfHr TR, LTRSS FE (CTFTARME > GL 2P RAIY A F LS

Brepiet (a2 214140 52w &8585 *F)J’ fe+ 2 d R

2 ‘gjlioﬂ'm s LML HFRZ P (Gldcd BF E A Y
FLREE) F Fasap)st | mRZEIXF G229 TN FL%E r—T"TE?m]‘ A
FHRHINTZARFESNBEAFE LT AR 2 Db P 2 Bt

%% Matheson, supra note 48, at 396 & 399; Phillips, supra note 52, at 105.
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% 4: ?‘é_*]zﬁi‘_’,?&%—‘ﬁ?‘»{)}"? Bl ~ Bsie )¢ 2 3T BIH 2 L R

B B AEXEF AR (BE272F@tnLap2 fi35)
K B %2 | R jF]‘ 'f;x" Gleb (Biizw fﬁ ) k)
B ok e 2 B o ATE2 g F et (RAEL B4

FER PICEEY LR VUSRS AL S CENER T v

GeF 2 gt —d AR F A P B THFLR AL B

B EFRRRT RS gL B o Bl TRTEG | R EA R
f@;ﬁwlﬁq’r oﬁbﬁvi'f@;g%.%’zw—i——g ,;;‘}:;Df).h;{% B 4 Ij;\]},:‘j\}g,r*] 4 ri%],
A3 LT HBEA T L FAM g 0@ 255 1 38 {7 ) (a primary policy rationale is

to facilitate compensation for innocent victims—a remedial purpose not present in the

punitive context) | 2 o Fpt 3P ARG oo Apdt T & g ¥ v T
TFEaE 2 RN FRT S A DR RIS TRTE 6 R ks
Lo PmR Lo TAFEFE) 2Z2REEN -

%7 Phillips, supra note 52, at 106.
¥ ograrc R o E-EFeE- (2)e
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P8 3 RAW MR H - RS ('Successor Identity Approach )

-9 RAE (RFERRE) 2858

doar et AR EF AT o F AL TP s 2 TP
B P R RGBT AR E RS AP B PR
BRidREAFE g Faf - 2o aE a2 2% (according to
current law, the criminal liability of predecessors is virtually inextinguishable ; the
criminal liability of any predecessor invariably taints all successors ) b #-# 5% & pi

0 164 2 @4k 2 34 %) (disincentive) BB A AP A KL g HN 0 41

\ 2
I

3
gl

BENP AP M EFEHEEF IO AT 2 PEOUp - Lw P

PP RERER ARET A AR E P2 T F =

FoR MEER- RGBT BB

SR ERE S RN FRERRAR SRR R R R R A EM R
Diamantis 3% #1523 T4F W3 P e 2 [ Jﬁ F — 323, (Successor Identity
Approach) - %Rk fhdn o v L 27 R G HE272 T2tk
- B B e T8 £ & @ & 7 &uf) (courts only punish successors who inherit

their predecessors' criminal identity ) ** -

T % - 4 (criminal identity) ; & T # 2P je %2 ¥k, L L4

M ( criminal corporation's identity is tied to any organizational features that

399 FHEALA R RN - H 5002 ¥ o

400 Djamantis, supra note 34, at 12-18 & 21.
01 1d. at 5.
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encouraged, enabled, tolerated, or failed to prevent or detect its criminal conduct )*% -

Mg & 327 2 72 2 i (Corporate culture) *®-T 2 # 2_ 4 #.( Corporate

ethos)  *%mz TPz 34 # %+ % (compliance program)  “® e g T 2 7
Ry 27+ 3 0 o d 2 ek (hierarchy) ~ = 7 2 P % 5o (goals and

policies ) ~ = & %43+ L 50 3 (v )= 7 2. g2 = ;% (treatment of prior offenses ) ~ 3%
A1z 2is%7 (efforts to educate employees on compliance with the law ) 12 2 §_
F 37 AR M 2 4f $c35 %5 (compensation scheme) “® . 1 2 T2 £ £ E ) B
RO 2P FA PR SNBR AP I T G PRI ARRE R FE R EET
2R BAE Fed 38 2k P Y TR g WP AL 75

P TrES 1 KFEFE2Z R T (impact how employees behave and,
as a result, whether corporations commit crimes) *® e glde s 22 P 8 KE 1 2/

FAEBLEY > ERIPPIMARALE S - BiRAE R R FRE (high-pressure
environment) > ¥ & = & 7 & ARiE 4 2 lﬁ #aix & (with little emphasis on legal or

ethical limits) » Bl4ct 2 222 L2 2 PP EAATE 22 k2 g0
P (TRZ Ik P o 3 Be fudik B [ A 4 e |85k 42 (two-step process) |

(l) *}%“ . Jifm'\i‘/?_;’%p '.3_%4'?# e A2 iﬁj“ki*ﬁ_%%j& h @IJ—Qr”é‘ﬁi
APFARALAP A AD T S LA L EPE G R
B (determine what organizational features whether a poisonous corporate

ethos, a gaping compliance deficiency, or something else entirely was

02 d. at 21.
3. at 23.
404 1d. at 23-24.
05 1d. at 24.
406 |d

407 |d

48 1d. at 21-22.
409 1d. at 23-24.
40 1d. at 25.
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causally responsible for the predecessor's misconduct) ** ;

(2) -H}%: TR RS LI OTINEHEE R EREI LT 22 B

& 4% & (determine whether the defendant, a successor corporation, emerging

from the reorganization inherited those organizational features) » 33 2_ >
ERERC R LA S ATl & SO PRATHIG E w S 2P B
M4t F2. £ g (reform the organizational vulnerability ) **? AIE

SRR EROIL I S8 R R SR

“~
LS

LS ,_%‘« Bk o

FREZ PN LEHE AR A L A7 PR B
PP 6 IRk £ R R BRI Fla & e [eETE e £ 2 F 2 2 E
- Mo B R F e - I T 0 B TR B E 2P 2 o B
- R R BLAPERIFEF AV UREE A F AN E 2 e
 fi R R RE R E 2P AR L2 ?&%‘a ¥ # (enhance corporations'
incentives to detect and remedy organizational vulnerabilities during
reorganization) » g #-§ B4 BB UTEH M E FL X P A KL B a e g
1 ﬂ&i—"fl*a MEHRF I RA FEEARLZHA LR 2P U E2 Fﬁﬁ%

Mg X ik TREQNPIEAFIVFRIDNEQAP2MNFFiE ) BHHEERT

n‘(

BRRBHEPLTHARG W kR WP - AL TARAE

411 Id

M2 1. at 25-26 & 39-40.
43 1d. at 23-24.
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FIE CARLIFFEHL2RBR0 SRETERFIHFRCASE

AT UTHA LS PARER 2 Tk | J,;%.’é‘)ﬂﬁ}%iggﬁRcAiﬁg,ﬁbﬁ

7

FLAFRE R A oNHE ARG ZRBFAEFEE AE R 2L &g

FRFIRFFE A A SRV TEARNE 22 2P T § 28242
Bl ¥ @A FILGT R B 2 BRI

-8 ClRTERR

TH GEEARSL) B oREFIREAEE TR ET

=H[E : 1946~1993

P

' N
1942 1946 1982 1983 1993 2000

%—%—% e

__ WAk S
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PEEHCRTHRBERGBMRAR
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ZIIE 5 F Z IR e é@xﬂﬁJ\EPEﬂ:
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1942 & B> p A s £ RS
IENMARTRZAAER L PRAR

B2 4§ - 1945 & p ARpTls > WA G 28 X RTITFR T

-

For 1946 AP L5 s RS 0 2 S RY T E (d R 100%4F %) 0 £ #7
LA A lEE (10478 ) L L 25 cAsELT (UTHE S22 ) T%
1956 # 1 1978 # 2 A f 4 AT -2 T A pogp 01982 2 e P R X

2 LM PR SakF R Fm A2 MR Rk 2 A 01983 EpF o Sk o P

BV REP CFIERFRPF R (L THAELY B AP )RESTEH( S

kPSRN PP A BENT ) L P LA FA BT
W% ER 2 YT F B 1993 Eds o PR REH RN L AP RGE ¢ F 1

DPRRAFTERLAFEED

R oo SkkEER g Ee40 £ B (1942 & 3 1982 £ ) frig A 7 Fuak

Bedend 3 2 3T oRF L P Ip ) 2 KRR i R T fRZ R KT iR g e

FEAFE RIrALLAIRTR Y LA G AARTFL SRR AL AT F R
AL AAE P AREPRARGRAAIRIG S ERT FBA

FHEFCIE G I BRI BT RZFL 2 BT S 2 EARY £ AL R
3o AF R LR R340 e B FORIR IR R £ 1099 4o B 4t

FEANE 32002 EEGRE L LTS AENEY B EFRARBREE S

Pris > 222008 24 W & T R A eHa M

Fh S Fed o kB MA R TR REE (TR AR) 2R

oM TR L E M (5 RIS AR i B RO)

S
.
(4]
&

LoTAREFFEAAGLDORRF E— L S #F BRI A F 25 P 2006 (7T
g1 {7 gL 2 > | 252 (2007) -

s i 263

%5 # 4B 51 F 27-28 ¢

=
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W ok wln dor
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EESR R BHEEfAREd S BB s LY it @
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Diamantis & Laufer, supra note 448, at 464.

Richard A. Epstein, Deferred Prosecution Agreements on Trial: Lessons from the Law of
Unconstitutional Conditions, in PROSECUTORS IN THE BOARD ROOM: USING CRIMINAL LAW TO
REGULATE CORPORATE CONDUCT 38 (Anthony E. Barkow & Rachel S. Barkow, eds., 2011);
Cindy R. Alexander & Mark A. Cohen, The Evolution of Corporate Criminal Settlements: An
Empirical Perspective on Non-Prosecution, Deferred Prosecution, and Plea Agreements, 52 AMm.
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AR SRER H a% ]—[Eﬁﬁ#ﬁﬁmimﬁﬂﬂ
(trial)

1 BEEHERERE

(Non-trial)

DPA(3E§7 2L 5fF 175

= Bl B[O 17350
(PDA)

NPA(FEAF173:1E)

NI BIRREERE
(& RBTAIEE) RAAMAETER

. Criminal
= Settlement
(IS FNEE)

SUSE e
(FESEHHR)

SlHD

B

Wl 4: $MPERBAILL P PR 7 b AJES 3%

- HIEP el > DPA 22 NPA 20 £ % &30 % F A% © 4237 (DPA

i

g gyt o NPA B % B Adesn) 0 a3 X2 Zaa gy > 2P 4 03
Pt R AT TERETESRR—RLAS B A RET RN GFE—F]A

A PRAR S 0 ALY iE ~ B X425 (not to proceed to trial ) » &3 iﬁ &S

1 Alexander & Cohen, supra note 450, at 543.

gt T RIRBTAIE AR R B AR S P o s 2 e
55 % 1# » F 57 (2011); +k &% » ##h31 448 » | 665-666 o

MTB ftask o BAIBRRE RS BRL UEmEm - 7 AR T Ko g o P
sty F 57 HhAF o 7 4R 448 5 T 665-666 ¢

454 4 f’r—"ﬂ'z piTsgE e

> Alexander & Cohen, supra note 450, at 545 ; +k & % > # $#h25-.448 > T 666 -

453
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% % &+ $23% (Pretrial Diversion Agreement ; ¥ fj #£ % PDA) *°- 3 »+ PDA
st paE (GRS k) B4 AL 5 2% fof# (Criminal Settlement) *7 » 7= % 2
AL BT AR (U RATTRRR R~ B AT AR A SR PR ) R Ty
FRBETROZEE A AR ZRERFR LA F PG LB 2 PDA Y

2

DPBMLBRBRE R IEET 2 & 7% (non-plea settlement) ; £ 2 > 3L

N

S T"IZ’% ¢oooa ;j;?}t':r," ;‘\-‘»Kwu.ﬂt T""Pia’:’\' 2R I/'/I {2458,

sl

P

wa)Ffofz (PDA 2R 5 #HAF  RBFF AR DL FET LA

g

= (- ) 48228482 $1# (monetary and non-monetary sanctions) -

261

& % i ) £ (payment of criminal fines/penalties ) ~ j= 3 #7# 22 f= (forfeiture)

\

PRI P2 § 7 h @ X F 4T 2 % = A (restitution to individuals who have been
injured by the improper corporate behavior) ~ 2 & = & f 3R f F 2 p A A
(termination of responsible individuals) ~ % = 2 i& 7 #7p= {22 & ¢ (corporation
probation) # 3% ¥ £ 4% (appointment of monitors) % %%°°%%°; (- ) & £ 2
bR PEPE (SFVARERTE A 22 e ) blardim 2P PR 22
P ORDNATPANALL LS BRI AR F 2 FARFF el
BREUFZ B A2 R BRBRTERAE L PR PR fo2 AR

2 (2) 2P AR B 2 27 5®%iE (legal and structural

%6 Alexander & Cohen, supra note 450, at 544; Diamantis & Laufer, supra note 448, at 458 ; ;¥ 4= ¢,
ELTRE EERRIES SIP S R T L FIR S SR e I
#p > | 222-223 (2018) -

7 Alexander & Cohen, supra note 450, at 538.

8 Alexander & Cohen, supra note 450, at 544.

0 ik gpman e s 8 )9 o] (The Sentencing Guidelines for Organizations ) » i# 1 7 #
Zw j%&»%ﬂﬁﬁ % ¥ (probation)» 11 & i Fas de 2. & F—bldod HF) £ S
PR E AR E ARG 2 RE DT gk EE - (monitor) kR HEILE

?
g

Eir e RA o F Rl RETHRAToRY AT RRITIRLRLYHLE

FRFHAEEFAERA 2hFR: TYRED L THREE S, AN

4 2_+13% | - See Alexander & Cohen, supra note 450, at 538.

O’REILLY ET AL., supra note 41, at 140; Alexander & Cohen, supra note 450, at 537-38.

ot &@ﬁ”iﬂﬁ$§§ﬁﬁﬁﬁfﬁ—ﬁ§&i$ﬁﬁﬁy”Qﬁﬁﬁ5%$’?45
(2006) ; k&% » = #h3 448 » | 665-666 -

460
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governance reforms ): FE i & A k¥ MR :§ = 7% #(censure the corporations
remain in compliance withthelaw) » &L 2P & J° (FujFEHF 23 £ ) w2

e AR LRI B~ e Bl AR kS (reporting system) & %
462

CI MR PRELET LR FEA ol G ANBARET LT E 2

EAcfE2 2548 1 2 (DPASNPA 2 220 125 VBB ik 2 2 £ B "

Fi > XPPhE  MMERE fREVE P R HDF

(mmgm)%%w@mzwyzs(ﬁﬁkﬁ'* 50 A ) A gRIREFT

&
by
P

Avif > TN FAHRB o FHRTG N 2w E B EAEREF R 2

W XA P RBRER Ee HRE RS T oL A F g P
MR p X 4 (individual liability) 2 = 5% > #F d B Ede25 2 790 daEor 12
BB AR ® -DPA 2 NPA Af it * 2 f5¢ 29w’ ¥ DPA 2 NPA
LR RE ®TS 327 @ * (DPAs and NPAs are generally reserved for
large corporations) “®: b #c @ (BlAcES B < 2] £ RS ) - LB AeyE o ey
DIREAGE F & SR & (systemic risk to the global economy ) > Bl & F € B~
FocfE2 2 N e B L8 73 3F (lesser charges ) o el pF & F4B3E2 7 F o
f2% £ (significant fines)» B «n&_ 3% o @ 1712 24 5 § (preserve the company’s

wmmw,ﬁiﬂﬁﬁgzﬁa%@%%$@§mv

KRR R R R R r o FRE £ 59582 4100 F4e 20 0%
£.7 % 2 ¥ (ethical misconduct) » {aH ¥ 5 2171 # ¢ & d BN R F 71

Lo A B RY HEARR2T AP PREL AMET 162 22 PR 2

I

%2 O’REILLY ETAL., supra note 41, at 140; Epstein, supra note 450, at 52; Alexander & Cohen, supra

note 450, at 537.
Alexander & Cohen, supra note 450, at 538.
Diamantis & Laufer, supra note 448, at 458.

Diamantis & Laufer, supra note 448, at 458.
466
Id.

463
464
465

7 Alexander & Cohen, supra note 450, at 568.

Diamantis & Laufer, supra note 448, at 458.
BRICKEY & TAUB, supra note 448, at 12; Diamantis & Laufer, supra note 448, at 458.

468

469
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%o §obmiE4 30 22 DPAZ NPAY o d P ir - G4 SO PR %8

B 182 B iEA 11‘:-?;9 SN ggE(£H

-Ell

T;"
==
s
2
Wy
=
®
#¥
Tl
g
¥

2
=)
)
&=
o

B2 EE > H0%2FEBRUREBFLIIARE) ERIPPRZZEES
ErFHERT P ATFER 2PREG L T ELFETVRAHIPF X

§ % ' 12 % (collateral consequences ) # B F #-§ i+ & 2 i& 7 2§ fofa’’’ -

9

B %‘f‘ﬁfj*ui RPRIRG FH I a5 07 ﬁ 4 7 5 AR d) (too
big to prosecute ; too big to jail ) ~ Fefrglid FF XiE A § @ FlAFL o F
( government created a class of firms that is essentially immune from prosecution ) ~
RFEHRIRNE EZNNE R d i@ FA2THEE @ii2icz &3
(submission to the power of business interests that undermine perceptions of the

legitimacy of the state, and the fairness of our markets ) TN, G - Jﬁ-z a3

BN

BERAF LA 2@ Fhik ;‘#%{;—‘ﬁ (primary decision-makers ) » # 5 ;* [x

R 3 R S A

N

e 3 e L B RETHT U ER R

— M2 02 PARKEINZ e B R AT R Az P44 0 DOJ TG A
FERP] > A AR 2w s] 11 5 g8 F]F (Factors to Be Considered ) » 1% £+
T FE AT RAGFAD ALY A A 2GRE 01 TR T T F A

30T 2 (Ao 4297 )AL AEEARR  BUFED (2 Rl PR E)

40 Diamantis & Laufer, supra note 448, at 454.

Alexander & Cohen, supra note 450, at 543; Diamantis & Laufer, supra note 448, at 459 ; ++ & 7% -
W 03 448 5 F 665

BRICKEY & TAUB, supra note 448, at 12.

BRICKEY & TAUB, supra note 448, at 12; Diamantis & Laufer, supra note 448, at 459-60.
Diamantis & Laufer, supra note 448, at 459.

45 Alexander & Cohen, supra note 450, at 538 ; k& % » % #h31 448 » F 661 o

476 DOJ, PRINCIPLES OF FEDERAL PROSECUTION OF BUSINESS ORGANIZATION, 9-28.300 FACTORS TO
BE CONSIDERED, available at
https://www.justice.gov/jm/jm-9-28000-principles-federal-prosecution-business-organizations#9-
28.300 (last visited Aug. 1, 2020).

471

472

473

474
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MEFESE (Ao d g 2 v R EFET ).

% T BB REAFLEE %E%kiﬁﬁ.ﬂni?ﬂ (Principles of Federal Prosecution of

Business Organization ; §f£5 4= p] ) *7

1 PRLFAFRELEY (FE2ERILBR) D

SEIETZRGMEH B LHFT LT PR

ik ( The nature and seriousness of the offense, including the

risk of harm to the public, and applicable policies and

priorities, if any, governing the prosecution of corporations
for particular categories of crime ) ;

2. iR {TE RSP M )g',‘@:}'} ERATLENIER

L4 A2 R TP e g ¥4 2 7 5 (the pervasiveness of
wrongdoing within the corporation, including complicity
in, or condoning of, the wrongdoing by corporate
management ) ;

=\
Gl
NS
\1—

i A

3 2P ARNEETE M EE Y 24 FE AF N
3 {7 gr2 @ % % 4 (the corporation’s history of similar
misconduct, including prior criminal, civil, and regulatory
enforcement actions against it) ;

4, =~ P I F R L B & i3 B & (the corporation’s
willingness to cooperate in the investigation of its agents ) ;

5, 2@ L F WwREE fRER ;B H ;° 7 (the corporation’s
Fuliphr (¢35 timely and voluntary disclosure of wrongdoing ) ;

6. 2P A FEEFAZEL 1§ 73~ 4% (the existence and
effectiveness of the corporation’s preexisting compliance
program ) ;

7. @@ e %is '«If\?» FiTE w";ﬁ“ﬁ(;}ﬂ-*@ v PR E 24

o T g Rl 32 ¢ 2 il B A2 2 HRA R RS2 TR E B BATE o § b
A F i B % 2017 & Dk gﬁt’h wp Y 4 93 GFE FlF o @ 2018 # pF - DOJ
ATt 2 W)Y RTH 2 AHTE F]F o s B R RATRZ ERY K5 11 BEFRE RS o 4R
AR ihir 448 0 T 666-667 -
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LR S AN R T L R s Y
LR i Mgz 1 ~REFLF
EE T N LA E MR E AR M 2 s BE & TF (the
corporation’s remedial actions, including any efforts to
implement an effective corporate compliance program or to
improve an existing one, to replace responsible
management, to discipline or terminate wrongdoers, to pay
restitution, and to cooperate with the relevant government
agencies ) ;

8. Ao RHEPE I R R L %> ¢ £ 4T
e N
EAT MR E I 2 b2 30T 0 R 4250 P
A ¢~ W2 5 (collateral consequences, including
whether there is disproportionate harm to shareholders,
pension holders, employees, and others not proven
personally culpable, as well as impact on the public arising

FEH R (&7 from the prosecution ) ;
SEARE LR
pogap) |9 AELFREAAFHBLAL LR (bl FHF R

i 2ran 2 B 7 ped| 3 ) E2 (the adequacy of remedies
such as civil or regulatory enforcement actions ) ;

103 g 2P PR A Z3% T F2p RA 2L (the
adequacy of the prosecution of individuals responsible for

the corporation’s malfeasance ) ;

11. 3 % 2 1% (the interests of any victims) »

H %o dow etk o FHB2|Eof2 (DPASNPA & 0027 ) B RF 7
e ROPRE L ARRTYTLZHDAN iIFnTiERE (- ) £48EEE

ZHB I REE AP RAR(Z)EF AP P LE S EFR LR

14

UL ST A KR je (HABHENTER )

BRSO MY RN ERMNENL R GBS HT PRG£S
Bl i Bt B B e ? > §) £ (determine and calculate the fines) - & = & ¢ &
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2.2 & p g J° % (operated primarily for a criminal purpose) > R i 3% € = 2 R
§8CL1 Ml & ke s BBz @ AT T AZ £ ( the fine shall be set at an
amount sufficient to divest the organization of all its net assets ) 4’8 » 3= 2. » ;% p#t

2 B & kA o @ 2 F A (afine exceeding corporate assets ) » & #& 7 ¥|3% o &
47+ + 2. 7 2| (financial death sentence) ¢ 3t H W &7 (2L ek 4 &2

BPpz 27 ) P AL RREAHR T AR

(1) 72 P JE 4245 = 3 #7#8 (the pecuniary gain from the offense) ~ % = % %]
o @ )e 7@l % 2 4 4 (the pecuniary loss) & E_j= A2 & & F) £ 2 1R
# (Offense Level Fine Table) » 3+ & 1 & ## & (base fine) ** - # * 4

Mo AHT EAA Y B2P R ATEEREHG M.

(2) T - i3 % § 4 (culpability score ) - A= 44 # % 5 4 (Start with
5 points) » @ & ek B 28T T L BIE P o WA P M A (2
BIEP A % 'T"‘ H# ﬁ‘v‘)g A B2  F IR ) o HETIE P 4o T Lo P AHRHES )

(the size of the corporation ) ~ = # =k % %7 (2 Jj@ {7 2_ & 4% (prior history ) ~
L FiEF R 4~ #4428 F ¢ ik (offense violated judicial order
or injunction, other than a violation of a condition of probation) ~ ¥_% 4* %
# ;2 (obstruction of justice ) ~ E_F 37 2 F »x2 & § =+ 3 (effective
compliance and ethics program )~ 2. % i &3 4R 8 7 0B o % £ F ~ e b
g2 B A~ LF AL KEF T (self-reporting, cooperation, and
acceptance of responsibility) ™ 2 = @ =2 F it # FLFEF 3 K A

B~ & % % Je 7 (pervasiveness of the misconduct, involvement of senior

47 U.S. SENTENCING COMMISSION, CHAPTER EIGHT — SENTENCING OF ORGANIZATIONS, §8C1.1.,

available at https://www.ussc.gov/guidelines/2018-guidelines-manual/annotated-2018-chapter-8
(last visited Aug. 1, 2020).

Diamantis & Laufer, supra note 448, at 465.
480
Id.

479

81 U.S. SENTENCING COMMISSION, supra note 478, at §8C2.4.

82 mge g 4R 456 0 219 o
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personnel, of misconduct; involvement in or tolerance of criminal activity )

483

o

() H Q) E M2 B F A de VL R PRE8C26. 473 M2 A HEE BB

% 8 (maximum multiplier) = & <% # (minimum multiplier) *®*
LB E 2 RAT AR BF A B PRI AT L2
Uz T w0 - GE & # B (finerange) e blde t 3 Z
(25 295§ 2 des 10 A > $BEBC26.2 4t » 7 14 A F Ak 10
A 2 BB o Bic s 4 (400%) ~ B BeE 2 (200%) 0 * % ik B
(1) =2 ZA#FT) £ 5 100000 £ ~ - {1 #-100000 % ~ 3 4 400% % 200% -
FE E@D T &2 TS 400000 % ~ -~ TG 200000 F 0 gt T A K2

54

i

ka7
=

o Fdp diend_ > {4588C2.6.2 4 o Fdch K E 5% k3 3

400% -

(4) 2AZQE NI EFFE 2 F RAFERY BT £ £47 (determining
a fine within the range )- m & =] % R|88C2.8.(a) = 7| 41 11 78 ;2 [x & &
2 FF e NEEFATTLFE P T2 Ak (reflect the
seriousness of the offense) ~ &_F ¥ 1 xf 3|28 4 %] 3f [# 2 22 % (afford
adequate deterrence, and protect the public from further crimes of the
organization ) > 2 & 18 ¥ 9% {5 2 4E f¢ % (collateral consequences of
conviction) ~ * % £_% % 7 35412 % T + (whether the offense involved a
vulnerable victim) % %% oyt #b gk £ 2% p|§8C2.8.(b) » 2 F 7 £ =
TR AT L R FARETEFRL LT 0 RFE

o4 2_ 48 %= (the court may consider the relative importance of any factor

U.S. SENTENCING COMMISSION, supra note 478, at 88C2.5; Diamantis & Laufer, supra note 448,
at 465.

U.S. SENTENCING COMMISSION, supra note 478, at 88C2.6.

Id. at §8C2.7.

Id. at 88C2.8.(a).
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used to determine the range..., any specific offense characteristic used to
determine the offense level ,and any aggravating or mitigating factor used to
determine the culpability score) ** o » Fpt > Bots TR A2 B & 44T

PR ERFE T LRS-

T RAs R R ers 2 THRE 713 s B | E i s (D
NPA fsa it ) wacde iz Tigid o 2 2R % 0k e b B 0 & &%
2 E THEE S pF UFRPE TS S ETHE PP FERENT
(=) FRABELER A (=) LFMAEETENL(2) T L2 75
HIHS > BLARL P (FTRERFLIEE )4 7T FRFZ R A
2PPRIPSRETREFEGIIE = F o R TRES TR L K T

?hfpm;-fmﬁgpa—r_t(é#éﬁulfﬁwpa FEB A )2 R EE A0

thvi-Hms o 2HTAPATFEML R B BT L E THEY
B FEFEERETS ﬁ%i (reorganization) 2 %x% » S ¥ FE R %7 it F
FEFL{L AR RRI PP IR B R EVFH g P iy
RAEFIRIIZF 2P GEW b CEHBRAY §7 P IMLEfF-
gy R ¥ L1273 BA a(duediligences % 2 2T § g3 DD )
RELEAPFHBEHI cFERFER LT AR 2P RNIFLPLR2L R
F» F1G T U RS PRk 2P A RE e os Flpt o T
L RTUBRERLLSLBET RAB I 2P 2L LR FRREDTE I
Brera £ o LPE-—&(&%&&-%%‘F&-'H_)O

TR A ke R T o M T X - IR R

FETENEE TR EPEP A 2 TERERY | 78 A2 2 BT &

A (R LA A3 F A F L 2P HEL PN RN L 2P RE T

7 1d. at §8C2.8.(b).
OGP ARF R ECH Y L6 F 597508 (2018) -
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BEAPR2FLERT
FEd (2) SF& 218> WX F E 2 FRACT L F Tk
AR FEAERNEE 2P THAE
Bt EE2ZAIE ) 5
RGP A T RFEEREIRE THFAR 2 SR LR

2R 2P AE R EL MRG0 R T RT AT P2 R R
Hria g TEuEp 2 TREPEAL ) 28X F P B & U

TR ) 2R o
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PEE s g Et®.

kel h o ERELEHL GO MERL AP AEF T (TE o ofm
A1 el B4+ iz (strictliability) , &£ 8 > 3018 £ 2 2@ 3 /i @ v

FRERLELZ THFLBREZZEL G m AREFODPEHE W AREER

o fRAE B2 I R 2 MR DB S S R RS P L
AREP AT RIBEEATR LR ERRFEF LIk k22

E AT 2 AR B (R4 4-3)

8 GRUNER, supra note 41, § 5.04[2].
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EfiO0zERY  SRATATAAILG . o ORERE: %A
BERGEER  (EcRESHANES - O BELR: I\ EAHFENAZH AR
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(AF4a%H] GEOTEAATANZEN o HUA M) HEATIAR
ERBBEEATRRNEERE ARBERES . BIEE (NE NE-

&0 FATE B
AEF0IRERS DA 1RE) HEATINE
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