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A Study on the Feasibility of
Establishing the Judicial
Misjudgment Research Center
In Taiwan’

Yueh-Chung Ma*™ & Shen-Fong Dai"™" &
Cheng-Jia Wang™"* & Kuo-Hsin Hsieh™" "

Abstract

As the conclusion of the National Conference on Judicial
Reform wrote, “In order to prevent judicial misjudgment and
understand the factors of misjudgment, it is recommended that
the Judicial Yuan and the Ministry of Justice establish a judicial
misjudgment research center to analyze cases that have been
determined to provide relief and converted to innocence and

This paper is an extract of the research program “A Study on the
Feasibility of Establishing the Judicial Misjudgment Research Center in
Taiwan” commissioned by Academy of the Judiciary, Ministry of Justice,
in 2020 under Research Program Number (GRB): PG10901-0487.
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prosecutors have been prosecuted. To study the reasons for
misjudgment and avoid unjustified prison.”

In the future, whether the Judicial Yuan, the Ministry of
Justice, or its affiliated agencies establish a judicial error
research center, or other system options, certain human and
material resources must be enriched, and the relevant
organization and establishment must be re-planned. This is a
long-term plan. You should be cautious. Before the establishment,
it is advisable to refer to the systems that have been implemented
in other countries regarding the research and relief of judicial
unjust cases, the relevant organization, establishment, budget
scale, and functions, as well as the significance and significance
of the current judicial litigation system in Taiwan. Functions,
comparative analysis and suggestions are made to serve as a
reference for the feasibility of establishing a “Judicial Misjudged
Research Center” in Taiwan.

Based on this, this research plan intends to achieve the
following objectives: First, to collect and compare and analyze
the organization, compilation, budget scale and functions of
other countries that carry out research on judicial misconduct;
Second, to develop the system of the country and compare with
China The meaning and function of the current judicial litigation
system are compared and analyzed; third, the causes of wrong
cases in our country and the existing error correction mechanism
are analyzed, and the research and investigation results are
integrated and analyzed, and specific suggestions are made as
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China’s establishment Reference to the feasibility of “Judicial
Misjudged Research Center”.

The results of the study found that regarding the causes of
judicial misjudged cases, this research based on literature review
and empirical research shows that flaws in the investigation
procedure are the main cause of misjudged cases, from the illegal
collection of confessions by the police and inducing
identification to the back-end judges in accordance with the
flawed evidence. Judgments, etc., each link is interlocked, and
any mistake in the procedure will greatly increase the probability
of judicial misjudgments. In addition, the lack of a systematic
judicial system is another cause of wrongful cases. In addition,
the culture of judgment making makes judges have insufficient
evidence to reinforce evidence. In order to enrich the content of
the judgment, they may arbitrarily link subjectively, leading to
wrong cases.

Second, the study found that China’s current system cannot
achieve judicial remedies for wrongful cases. The main reason is
that it is not easy to start the remedy system for unjust cases. The
cause of wrongful cases is not a single cause. The retrial or
extraordinary appeal procedures should be combined depending
on the specific case. Need to be divided. In response to this point,
the focus symposium focused on increasing external forces and
adding additional relief mechanisms as the direction of
improvement, and believed that a specific agency should be set
up to be responsible for the relief of unjust cases. The
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quantitative results show that the people generally distrust the
defendant’s claims from the perspective of the various roles in
the criminal procedure. When it is possible to establish a post-
conviction review mechanism in the future, the defendant’s
claims should be reduced in advance. Obtain a fairer post-
conviction review mechanism; secondly, the people’s trust in the
judicial officer and strict review standards. Therefore, in order to
substantially increase the people's distrust of the justice, the
construction of the future post-conviction review mechanism
seems to be an internal self-adjustment This function can reduce
the judicial officials’ omissions in this part, so as to improve the
people’s mistrust of justice.

Finally, in terms of research recommendations, the judicial
remedy mechanism should not be particularly limited to the right
holder, and it should be positioned as a judicial remedy
mechanism; and some complex and politically colored cases may
be heard. For a long time, corruption cases involving many
people and affairs, in order to effectively and finally resolve
disputes, the president should be given the power of amnesty. At
the same time, it should provide a possible mode of integration
of facts and legal remedies.

In terms of policy recommendations: the main policy is to
strengthen the rule of law education and the human rights
awareness of judicial personnel. In addition, the simplification of
judgments is also imperative; short-term planning can be made to
strengthen the High Prosecutor’s Office’s review of possible
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“wrong cases” Functions and the functions of the Human Rights
Committee of the Supervisory Court. The ultimate goal, in order
to effectively reduce the possibility of “judicial wrongdoing”,
seems to be a way to think about setting up an extra-system relief
mechanism, and the establishment of a “criminal review
committee” similar to the United Kingdom. The specific
approach can be to convert the current “criminal case review
team” established in the High Prosecutor’s Office into my
country’s “criminal case review center” with reference to foreign
practices, which will serve as a financial mechanism for future
judicial controversial cases.

Keywords: Judicial Error, Retrial, Extraordinary Appeal, Special
Relief, Presumption of Innocence, Conviction
Review Committee
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=B F A B339z T OFE A B M OFE
( Rechtsbeugung ) 20 : TJEE ~ HAA K &35 FH A

26 Toni Bohme, Das Fehlurteil im Strafprozess — zum Begriff und zur

Héufigkeit, in: Einheit der Prozessrechtswissenschaft. Tagung junger
Prozessrechtswissenschaftler am 18./19. September 2015 in Koln. Hrsg.
von Daniel Effer-Uhe u. a. Boorberg, Stuttgart 2016, S. 39-54.
Gerhard Bundschuh, Tod in den Flammen. Spektakulére Fehlurteile. Das
Neue Berlin, Berlin 2014; Hinweis zum Aufsatz von Dr. Kyriakos N.
Kotsoglou, Das Fehlurteil gibt es nicht, JZ 2017, S. 123; Erwin
Hartmann, Ein Justizirrtum besonderer Art, NJW 1999, 1945; Klaus
Miebach/Olaf Hohmann, Wiederaufnahme in Strafsachen, 1. Aufl., 2016,
Rn. 12.

27 %+ » Thomas Darnstadt, Der Richter und sein Opfer: Wenn die Justiz
sich irrt, 2013. ¥ 2 %% > ERA N FHil6e AT HEZ LKL F D
R R

28 Thomas Darnstadt, Justizirrtimer: Blind vor der Wahrheit, in: Spiegel
Online. 26. April 2013, abgerufen am 2. Januar 2017; Birte Schmidt,
Justizirrtimer: Was wird in Deutschland aus den Opfern?, in: web.de. 16.
Dezember 2014, abgerufen am 2. Januar 2017.

29 § 339 StGB: Ein Richter, ein anderer Amtstrager oder ein Schiedsrichter,
welcher sich bei der Leitung oder Entscheidung einer Rechtssache
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https://web.de/magazine/panorama/justizirrtuemer-deutschland-opfern-30280214
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 RF AR EEE (SR EEE) > EEMA
%EH [ eyt & 5% A2 AR R E FH AR IR AN - (EHEE A
PR EIAY RN - (RJB T EEAVERE ) - It
RS TERA ORI T IEREHIR ) ZHERYR G o
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(el e 2R R S EFEA PR (B #e S AN Z fR[ESN
R 22 R Z O HE IR A M E AR ok > WETZAY T 4
M ERAREE A, HIES - 7 EEE A ETTERARK
BUEEER > DURAMEEBERNEEL  BERE
FISE SRR AR R E - MR RS Z A M EFEZ M

zugunsten oder zum Nachteil einer Partei einer Beugung des Rechts
schuldig macht, wird mit Freiheitsstrafe von einem Jahr bis zu finf Jahren
bestraft.

30 AR F S R R 0 S F 28 190 201843
" 5 F 708 -
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JE o BfEEAH BR AR E A OR K HY 2 BAMEEAE 0 AT 0 R
R E Y A RE BB 2 REUA RIS R e B 2 S AF - {HRH
REEZEMRETE » TR H AR K AR & 505 - (HE TR
BAS AT - S A JRR MR N o FN B R R B AR
HEAGZALE  ZREHEREHRCE RS
EANESEAREHERS - K& LHEHEHEZ
AR E N ERMGEE 2 RS2 H FIER50
(1975) FE5H20H 1 B#E Z M - fE b B EE
FAAG 8 Z R L BR E -
(=)=

MEBEZHEBEEER G ( Criminal Cases Review
Commission ) 23] 2 I 4HE > BEMELEIRENA
HhEFR 2 MEEM: - BB —EHREE RGN HE
B SR AR T~ R R U B D R R A BRI 2 HEE EA A
Ko ZEGHERNEERGRE BFVER - Bk EFVE
[EEMMEGANTETEEEFE » H LI AR EEE
& o MRBEFREEZTEG w2 B 2R KRR
FERIPRFF B AR - SRR EM HIEERE ~ B ~ A5
NEGFH G5 & Z 2 Faf AR 2 B IL4H &34 RN
EFBNREFEEEN - 5 ZEGEBEERE

82 manin s AEHERE BT 4067 L Ao 1963E17 » F 208 -

3 a2 &3 A4 R ¢ https:/icere.govuk/ (EiSF T p 0 2020487 21
p) e

34 Criminal Appeal Act 1995s. 8(1) - s. 8(2).
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ERFPRE ST - n BRI B 2R - Ex ez (Crown
Prosecution Service) -~ ¥HIEHERE - & HIHE 7T 5 & f1 9=
B B f# {2 ( National Health Service ) 2 /NIt RE5EH]
BLZZHAHE Z FRfE & Al -

RIZ1995F M= B3k ZEGVNABHZE VIS
B4Rk 0 mZ & (Commissioners) B A% - A ol i
EEIFE - RIINZE G LM - DLEATE B A BT 58
FHEEGHIAE  REEZEGFAOFEREMEINAEEE - 5
OIEEBERERMFENEZS  WINEE T2 %M - #tH
RE > ZEGE R BERVEERE - RAAAES
[ FF RN E LS ZEGESE Z T LR - =0E
EHY N AT d5/N8H (MoJ’s Public Appointments Team )
W EEERR EZ BN L T bRE  KHAE LB E
BHIRREE -

(B)ES
1. A5 EB 122 & (New York County ( Manhattan )

District Attorney’s Office ] Z & SE B = 5t =
( Conviction Integrity Program )

2010 I s VAN 2 T i W F sz it i R E 2 H
fCyrus Vancefi<H 2 NI T EFEE=ZaT & » MAEZS
B R T ERAEN SRS E A HEY > UREER
I BEEEE ZROR > ZetERERIL T =(HEEFE 2
tHak » H— B ESESE=8 7 A (conviction integrity
chief) » BEEFEHEERE 2 ik H - HIEBENE
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HERFALG  EREZFEANNRILERETEZEZEY
( Conviction Integrity Committee ) » E&F B ~ ZFEHIFF
i A EHE Z HEBEOE © &&  E&sHETIRMER
ZBAINEEEOL TR A 2 i S 2 58 = E JR BUREE s/ Vel
( Conviction Integrity Policy Advisory Panel) » fHAE%XK
BRHEAE - WEE L EEERATAL - R i E
THEE 2 2 -

2 ENHTAIMEE

1£2007 4 DLAIT » 18N 2 fir i fsk 2 )25 25 4] 2 i B
Ry NFIE - FER M 2 BB R 2 L5 T o hiiE i
TEHE S ZBOK (innocence claims) - fE L Z Hl - 2
LT R (% 78 78 O DNAE TE 2 BUR » it (R pli R g i3
1= S5 B FAN » B HAT R R R 2 Y 7 3B 8 5 1T &2 F|
fiLa¥ - HA2{£20074F - Craig Watkins& B 3% i 2 i &
&K - WA E TR ATIT 2 N5 - Craig Watkins
B lE M T fEESEETE A Terri Moore 17 1 5¢ 32 & 3F
/IN4H (conviction integrity unit) - $F¥ EIEKE T HE
FRZEFHETHE - G » HHEFEE(E LIS iz
HEZWMEBEERBKE - AIEFFREE &R IRA A
Ae B S 2 E JE 45 &m AH [F) - d Craig Watkins fg 22 & B
Terri Moore{f:fifi 7 18 S5 hip 22 32 DL R &5 (il f 52 51 2 1Y 1ol

an ol

i

35 Josh Cutino, Continuous Quality Improvement: Increasing Criminal
Prosecution Reliability Throught Statewide Systematic Improvement
Procedures, 20 LEwIS & CLARK L. Rev. 1065, 1075-77 (2016).
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BUIEEIIZ /N - BB EERE S A S — U
SKAL T RR T DL R B Yo 568 132 T Y o 36 BT %36 - HLA% - 2
ALHT R AE 20074 £ 20114 [ - HiEfT T 13XAYDNAEE
HE 0 O o B ENIT R E JESE B/ N 2K
I HigE=E &t e B P B E s/ NAEE
Y o s HERRR - S50 % BT BN E
JERBE 2 HIES -

I FERMMN ZERFAEZEE ( North Carolina

Actual Innocence Commission )

<& #

JERERGINEERNEZE G ZRI G HEERRIEZR
=@ ( North Carolina Actual Innocence Commission) -
Z MR Rz N AT A = AR B R VAE | Beverly Lake, Jr.fify
AL » H31AEEIB 2 B EBEREZATHERK » B2
R —X g - @bt s A 2 BT & - &R
ZHGEME - BRI R AEEAR CHEL KB 24
FESMEEENZEFAGHE T EEERE A REE
THR BB R -

36 |Id. at 1065, 1073.

3 tFE S ABRILTFFEA—FR TR L e 22 BE
T4 B FHE > 1028 > 2017267 > F 153-187 -

38 Matthew Clarke, Dallas Conviction Integrity Unit Gains National
Notoriety, PRISON LEGAL NEWS 50 (July 6, 2016).

39 Warren D. Hynson, North Carolina Innocence Inquiry Commission: An
Institutional Remedy for Actual Innocence and Wrongful Convictions, 38
N.C. CENT. L. REV. 142, 148 (2016).
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TR GR 1% REBEGRR - @ aﬁ%{%
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EFFBHEEMETRIERE - NE E%%fajh@é@%
NS E AR R 218 » ZHBMZKESE T 5H
HEZEEZEw (Criminal Cases Review Commission)
M BETILRERWIN $EEFHER B GHIRIL
Z& ( The North Carolina Innocence Inquiry Commission
Act) - ZEZEDTE RIS - BRIEINE & E I
W A% I R A 2K BRI IAE Z U H A A -
(A)M=EKX
B MEREERS BEREGEEZAEE - &
AL R FEE I BN » BRI TN E 5 T E the
Criminal Conviction Review Group ( 7% ' CCRG, ) ~
AG A 20024F - FE IS KA 55696.122696. 66 2 47 1E il
JE b4 #E A (ministerial review) ZHlE - BT 5L
556906 - 8 T7 B 41 Y s Al 8 il B DL R A =04
B 2 RS -
CCRGHWYFH &M 7p R B E P& B » H 5k - FEEH A
m AR RR T R R FEEFN 0 CCRGHE EH LT
¥ 20 #F {5 ( Preliminary Assessment ) - gt % G & B »

40" Jerome M. Maiatico, All Eyes on Us: A Comparative Critique of the North
Carolina Innocence Inquiry Commission, 56 DUKE L.J. 1345, 1357-58
(2007).

41 Kent Roach, An International Exploration of Wrongful Conviction:
Wrongful Convictions in Canada, 80 U. CIN. L. REV. 1465, 1497 (2012).
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H# > CCRGR{E#] A& - ¥4 1] BE o 2 L H

42 Fiona Leverick, Kathryn Campbell, Isla Callander, Post-Conviction
Review: Questions of Innocence, Independencd, and Necessity, 47
STETSON L. REV. 45, 52 (2017).
https://www.justice.gc.ca/eng/cj-jp/ccr-rc/proc.html (last visited: July 12,
2020).

Andrea S. Anderson, Wrongful Convictions and the Avenues of Redress:
The Post-Conviction Review Process in Canada, 20 APPEAL 5, 10 (2015).
Kathryn M. Campbell, The Fallibility of Justice in Canada: A Critical
Examination of Conviction Review, in WRONGFUL CONVICTION:
INTERNATIONAL PERSPECTIVES ON MISCARRIAGES OF JUSTICE 117, 127
(M. Killas & R. Huff eds., 2008).

Regulations Respecting Applications for Ministerial Review — Miscarriages
of Justice, SOR/2002-4186, section 4(2) & (3).

43

44

45
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46 https://www.justice.gc.ca/eng/cj-jp/cer-re/proc.html (last visited: July 12,
2020).

47 https://www.justice.gc.ca/eng/cj-jp/ccr-rc/app-dem.html (last visited: July
12, 2020). Regulations Respecting Applications for Ministerial Review —
Miscarriages of Justice, SOR/2002-416, section 2(2)(a)(i).
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