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The Usage of the Drone in the Law Enforcement

Tzu-Te Wen"

Abstract

In recent years, the use of drones has increased substantially in commercial and
law enforcement applications, by commercial, governmental and private parties.
This increase in drone usage dictates that regulations for both drone use and the
protection of privacy issues that may arise be addressed. This article will articulate
the functions, drone technologies, and drone usage. Then will come an analysis of
U.S. Supreme Court cases dealing with law enforcement aerial surveillance and
its constitutionality, followed by North Dakota State law regulating drone use in
investigations. We will close with a summary of the prospective norms surrounding
the drones usage in law enforcement.

* Tzu-Te Wen, National Central University, Institute of Law and Government, Associate Professor.
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“ Ciraolo, 476 U.S. at 212-214.
! Riley, 488 U.S. at 450-452.
> Gregory S. McNeal, William Goodwin & Sezen Jones, supra note 34, at 712; Taly Matiteyahu,
supra note 9, at 275-276.
# See 14 C. F. R. §107.51(2016)(§107.51 Operating limitations for small unmanned aircraft.
“A remote pilot in command and the person manipulating the flight controls of the small
unmanned aircraft system must comply with all of the following operating limitations when
operating a small unmanned aircraft system:
(a) The groundspeed of the small unmanned aircraft may not exceed 87 knots (100 miles per
hour).
(b) The altitude of the small unmanned aircraft cannot be higher than 400 feet above ground
level, unless the small unmanned aircraft:
(1) Is flown within a 400-foot radius of a structure; and
(2) Does not fly higher than 400 feet above the structure's immediate uppermost limit.
(c) The minimum flight visibility, as observed from the location of the control station must be
no less than 3 statute miles. For purposes of this section, flight visibility means the average
slant distance from the control station at which prominent unlighted objects may be seen and
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identified by day and prominent lighted objects may be seen and identified by night.
(d) The minimum distance of the small unmanned aircraft from clouds must be no less than:
(1) 500 feet below the cloud; and
(2) 2,000 feet horizontally from the cloud.” ).
* United States v. Causby, 328 U.S. 256, 264 (1946).
* Id. at 261, 265.
“ Id. at 264-65.
7 Id. at 265.
iz Richard M. Thompson 11, supra note 11, at 14-15.
Id.
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0 Jeff Welty, Warrantless Use of Drones, North Carolina Criminal Law A UNC School of
Government Blog (May 13, 2019), http://nccriminallaw.sog.unc.edu.

51
Id.

>2 Jonathan Law ed., A Dictionary of Law, 667 (2018)(“Keeping watch on a suspect.”).
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>3 People v. Curtis, 820 N.E. 2d 1116 (III. Ct. App. 2004).
* Law enforcement agency > ¥ TR G L FREREPZ HADRTIIN > T A8 5T 1)
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> Taly Matlteyahu supra note 9, at 281-82.

*% North Dakota Century Code Title 29-Judicial Procedure, Criminal 29-29.4-01. Definitions.
"Unmanned aerial vehicle" “any aerial vehicle that is operated without the possibility of direct
human intervention within or on the aerial vehicle. The term does not include satellites.”

°7 North Dakota Century Code Title 29-Judicial Procedure, Criminal 29-29.4-02. Limitations on
use of unmanned aerial vehicle system.

1. Information obtained from an unmanned aerial vehicle is not admissible in a prosecution or
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proceeding within the state unless the information was obtained:
a. Pursuant to the authority of a search warrant; or
b. In accordance with exceptions to the warrant requirement.

2. Information obtained from the operation of an unmanned aerial vehicle may not be used in
an affidavit of probable cause in an effort to obtain a search warrant, unless the information
was obtained under the circumstances described in subdivision a or b of subsection 1 or was
obtained through the monitoring of public lands or international borders.

*¥ North Dakota Century Code Title 29 - Judicial Procedure, Criminal 29-29.4-03. Warrant
requirements. A warrant for the use of an unmanned aerial vehicle must satisfy the requirements
of the Constitution of North Dakota. In addition, the warrant must contain a data collection
statement that includes: 1. The persons that will have the power to authorize the use of the
unmanned aerial vehicle; 2. The locations in which the unmanned aerial vehicle system will
operate; 3. The maximum period for which the unmanned aerial vehicle system will operate
in each flight; and 4. Whether the unmanned aerial vehicle system will collect information or
data about individuals or groups of individuals, and if so: a. The circumstances under which the
unmanned aerial vehicle system will be used; and b. The specific kinds of information or data
the unmanned aerial vehicle system will collect about individuals and how that information
or data, as well as conclusions drawn from that information or data, will be used, disclosed,
and otherwise handled, including: (1) The period for which the information or data will be
retained; and (2) Whether the information or data will be destroyed, and if so, when and how the
information or data will be destroyed.
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%9 29-29.4-04. Exceptions. This chapter does not prohibit any use of an unmanned aerial vehicle for
surveillance during the course of: 1. Patrol of national borders. The use of an unmanned aerial
vehicle to patrol within twenty-five miles [40.23 kilometers] of a national border, for purposes
of policing that Page No. 1 border to prevent or deter the illegal entry of any individual, illegal
substance, or contraband. 2. Exigent circumstances. The use of an unmanned aerial vehicle by a
law enforcement agency is permitted when exigent circumstances exist. For the purposes of this
subsection, exigent circumstances exist when a law enforcement agency possesses reasonable
suspicion that absent swift preventative action, there is an imminent danger to life or bodily
harm. 3. An environmental or weather-related catastrophe. The use of an unmanned aerial vehicle
by state or local authorities to preserve public safety, protect property, survey environmental
damage to determine if a state of emergency should be declared, or conduct surveillance for
the assessment and evaluation of environmental or weather-related damage, erosion, flood, or
contamination. 4. Research, education, training, testing, or development efforts undertaken by
or in conjunction with a school or institution of higher education within the state and its political
subdivisions, nor to public and private collaborators engaged in mutually supported efforts
involving research, education, training, testing, or development related to unmanned aerial
vehicle systems or unmanned aerial vehicle system technologies and potential applications.
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