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Abstract

This article is to respond to the three questions toward the sentencing theory.

First of all, is the purpose of sentencing equal to the purpose of punishment?
According to previous discourses, the penalty should be claimed right after the purposes
of punishment is established. But in this article, different opinions are provided. After
reviewing the retributivism, and also crime prevention, rehabilitation, and restorative
justice, this article indicates that the previous discourses could not simultaneously answer
the questions of how to limit coercion and choose the proper way of answering crime.
Especially retributivism believes the justice requires offender to suffer in return,
considering rehabilitation and diversion actions are deficient suffering, in hence that it
couldn’t grasp the meaning of penal policy in different sentencing measurements.
Furthermore, this article reviews the important western followers of retributivism. As the
mainstream theory, retributivism correctly indicates the purposes of sentencing shall
aware of the enforcement and complexity of penalty. However, retributivism takes the
wrong way to reply penalty’s complexity, focusing on the sequence of objectives, instead
of establishing the logical purpose of sentencing. This article considers that the purpose
of sentencing should be established on a substantial result, concentrating on enforcement
and penal policy, and also targeting the purpose of sentencing as the proper way to
establish the penalty. If it includes the enforcement of imposition, the enforcer should

aware of its abstinence.

Secondly, how the offender should be regarded during the sentencing process? The
article reviews the court decisions in Taiwan, discovering that the image of the offender
affects the sentencing. Hence, how to set the image of the offender is provided with the
meaning of sentencing theory. In this article, according to the assumption of criminology,
the penalty should be claimed with the contextual image of the offender. By reviewing
the offender’s causes of crime and life experiences, the purpose of sentencing can be

effectively settled.

Lastly, with the purpose of sentencing and the image of the offender that is
explained in this article, could the liability of the offender in Article 57 of the Criminal
Code and the basic application of law be given different stimulation? Analyzing with the

purpose of sentencing, the liability of the offender is not only with the connotation of the

iv



principle of culpability, but also the responsibility. Whereas, the purpose of sentencing
and the image of the offender provides the possibility of applying different sentencing
theory.

KEYWORD : sentencing, purpose of sentencing, sentencing theory, image of offenders

article 57 of the Criminal Code, retributivism, limiting retributivism, relative

retributivism, penal policy
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T Al 17 B — B MR S IZR R - I ERHCEE > SR & A R R THY
[EIETT=C > o3 IR A e I ) A TEFER (just desert /justice model) ' - [ B {F &
RAMAEREEERSEA - P EEEHZREgueEA -

ONIEFE R A B S - ERPER BB IR bt A5 - &85 H A T e
ST EEEBIME (proportionality ) » TMFET Ay NiFFE sEARAARER RS - HISIUER
H AR TR - A ROR A » SEE A S B B 24 H s B HEIR - 2
HIEE TR PR T R NAVRERI I S B R E Y - AL - (RS ELRE S Ry f LAY
SEA LR - FILLG RGN R CHY A IR » AR BEC 4 TH s B R - 1
FERIREEER T ThHANEESCIEER - MR NEELBEREE - M
FEHRANE T R NHRE BEERE R S 20T A HIEE N - LR
A BB ERAVE AT > ARG R I IHEI - 3 HLDIUT ReFE
B MASCHE FAE R A ERREE ~ TR R SLERAE IR - B2 EI N IERERRAY
PR -

EEEMMA - AERARA —RHVERBE > WieftEAF - AEEEE
(consistent ) HYAHSR - it 0 BRI 5 - BB ~ ZEE I (statutory determinate
sentencing ) > FEEASFM'E (voluntary ) HYAERN » DURGEIT B Ze B Erillises 4
TEMEE (presumptive ) HYAER] » FHLAL[E] FAEZENZ IR D B S - WIRERE AP0

13 Francis T. Cullen, Rehabilitation: Beyond Nothing Works, 42 CRIME & JUST. 299, 317-320 (2013).
MICHAEL TONRY, supra note 12, at 9.
15 BARBARA HUDSON, supra note 8, at 37-38.
Richard S. Frase, supra note 3, at 142 .
17 BARBARA HUDSON, supra note 8, at 37-48.
Francis T. Cullen, supra note 13, at, 319.
19 David Garland 2 (£ 8)> H 79 -
20 Michael Tonry, Sentencing in America:1975-2025, 42 CRIME & JUST. 141, 152-159 (2013). A&CEE4H
et ZE ] EBER AR SR AR Y B E A EERR - SRR ST EORAY AR R L - EERMER
FELEAGE R -
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FESR B L RIS - 55 A BB SR E R  SER R R R I
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ZR\Oaf
%8 HARKEEKX

AR HEE o THHEsR R FEERNEBEN BT N HEER
i R - A EHESFZENZE G 2019 FEf > Fr A mRYgaihiEH2ER]

B 7737 (Minnesota Sentencing Guidelines and Commentary ) » 4347 HF S #f iz
HVEA B2 - BEHEE N LSRR E -

F—R AAEA R

B WesEHEUS N ERZ B gHE > diAB LS MY Z 8 - Bl
HREgrZ = ZERIZ & (Minnesota Sentencing Guidelines Commission > MSGC >
AEIHLIZEE ) HIEEMAEA - REUAR e EHHRRE5 > - (HEE
GHETAVEZER - WIREA EATEITT > MEEANREIE? (felony) -

MRIE = HERAIEREE > 5 H B2 B B4R AR S HEEE > (R8N R %A% (public
safety ) BLJEk/ D& 5 (disparity ) » WEEFEE S FELEIME (proportional ) if7

HORSCE IR TSR S R TESRER o s R E Ry 2 B AR
22 Richard S. Frase, supra note 9.
> fR4E 2019 FEHHJESRZENZE (2019 Minnesota Statutes ) 55 609.02 HifVzHH » EIRZT A ANILIT
SHRIE DL EAEEES > DUABT A A S EE R A o B AR AE o A [E 1 3 iE R ] LSS
(Misdemeanor ) ~ EZEEHRSE ( Gross misdemeanor ) JZEGHIHEIE (Petty misdemeanor) HYEZ °
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& 3E B NEE A e FIR% - FEMERR - Elastih s R &R UE
HELBIERE R - HE POt E BERERNER  EENAHEEHNEG
FHIERSE S » B REREY  EEENHAS PIUTRERE (severity of
the conviction offense ) DLK {75 ARIETEFESE (criminal history ) 26 > 1% 48 & i#iE
TRERGIIATR AR AU TR E SEAIRE S

ek A A E R MEZMRIRIUSRIRAL Sy pl =T A [FIRY AR (grid) - 57
BE—RYUIE ~ MIEIR R SEYIEIRY (B R s A0 E - ZRERIBTRER
J& (offense severity ) VEENE » {LAYBE(E A FIHZFHE - I IREKERERE - H
MEEEREMFRASH S [FRE 2R A 20 FEIUFRE 2 criminal history )
TR SRR WZIRZE > B2 G BN - ARG U RRHE(EZE Y
ABATREARE > WEtEAT R ARVIDTRIE SR (L - W ERAS PRV IEMERS 1~ - BIIH]
S E SR ARy R AR - 2 Ry FfEE ] (presumptive sentence ) *° « #ETE
FIHIEA R TAVEEE B - oy R AR A [F R RS P > A8 R ZE Ay Edsk -
FoNEFAGRE R A o T2 I AR A R B 4% i 77 2 E B AR Y R 5 1
£2

EGEEEHEE R - e Rk ig P HEE A 2 &0 - RIe[ 5 B T Ay
FUERSAREHI BT ERHIINEE (aggravated factors ) BICEES (mitigated factors ) A5~
WiERHAAZE oh B SR A E S 8B A (identifiable, substantial and compelling
circumstances ) » FE({E ZZHYE ¢S Em(REE (departure ) #EEHIEEE - J7 [R5 R IEE
RIS IR -

24 Minnesota Sentencing Guidelines Commission, 2020 Sentencing Guidelines and Commentary, 1,
https://mn.gov/msgc-
stat/documents/Guidelines/2020/August2020MinnSentencingGuidelinesCommentary.pdf (last visited Mar.
28, 2021).

%5 Richard Frase, Sentencing Guidelines in Minnesota, 1978-2003,32 CRIME & JUST. 131,132-134 (2005).
26 MSGC supra note 24, at 1.

27 MSGC supra note 24, at 81-86.

28 MSGC supra note 24, at 35 ; Richard S. Frase, supra note 9.

2% MSGC supra note 24, at 35 ; Richard S. Frase, supra note 9.

30 MSGC supra note 24, at 40.
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i - {5 _ERAR G ERR I B RZRAS A 23550 (BRI S U T R AR R SE
> LU EHGRAUIRIE S R BUERY AT - R REFIU T R A R R USRI S A
HYRREAEE - O AZIREE NN EE WM - A SURE— D R W aH 2 E
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2% RATREESR

B JUTRERREERATE ] B AN ST (ranked) - 55— F
EREEERAEREIUTHEREREER > ANMEFPETRAEREREER S
FAERIRSCHINLES & » ZEE FEIARE » DERAILEE R - A AR
HEHE SRR wEES - B HEEGETHENITRERESS
7% (offense severity reference table ) > FHF AL/ THA 7 [E € 1Y B EHAZFE 42 ([HHE
FEASENG AN BHAE » WK 58 BRI ART R RIS R 2 (THEZE B g S E R T
BREEME (seriousness) MYH B RES o 5= 3 LRSS BROEVAFH AR T
B AR ER - RIHARE BITRE « B s AR S 250 T BASTT R
B AEHEERESE RS MESRIUUTHEEREER  DURHEMIT /A

31 MSGC supra note 24, at 104-126.
32 MSGC supra note 24, at 87-103.
33 Richard Frase, supra note 24, at 147.
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e - ettt Al T2 B g U B EE AR - AR EEIT B ERE
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#ZEMREE S R4 (preference) SR FEFHH - AN G ot T alER IR EA A -
BE S mFEANSIUTESENRVERE - BEMGRIERF KL 2R RE
TR - SRR e PR R A R TR 2 » MEEATE B T ER I AT - A8 R
HHfesr AR TE HU TR RISV E B W B = ARV E B A AR EH
HIZRHTAVN ~ AR LRy 02 ~ USRS PR a bl - B ILrT B i
HYSNE T » ST [ R RE B RE FE B S IR Y -

K JLFIE E AT E

B TEBUERT R NIVIRIRE SR A R R 58 - ZEEREETE A -
G T A RTRL 53 R TG > A St F BRI VORE IR B - 55— 21T R AWYEE SERT
Rl HBEFIVEIEAIARAE T - S A2 B 4% E S (stay of imposition of
sentence ) EJHI455w + ECET4EEIT (stayed or imposed ) JHIET » S MEMAT Ry L TR R
SRR o (ERIESERTRISE > AIHEUAATT A A B AT B EAEE - HEEEA]
TR ERESE S > AIEFERRISERET SRS - ZEGX N BT

3% MSGC supra note 24, at 9.
3% Minnesota Sentencing Guidelines Commission, 1980 Report to the Legislature, 6
https://mn.gov/sentencing-guidelines/reports/ (last visited Mar. 28, 2021). {H 1998 RV E H e E
HZEEHEE > WoREZE LEZEZR gl - MASCHEERIE 1980 5 R ENETAE -
0 BHfE &R AT B EIEAE TV ERAEMZEHEAE - Bt E5EM4&E5 (imposition of
sentence ) FIE{TE I (execute sentence ) /& [EIVEFPEENIEEL - FTE A EHAIEER » IE
HEEMGER > WEEEEESEE  RERE A E S ENGE MR » TT AL R FISTE TR - 3
o AR E Y (stay) HEESGITIRE  BAPUEERENES - TRARENER
FAMIAE SRR EK o IS > WAREESTE (misdemeanor ) FiF} AR EE %=
BT > AT A N R EPNET AR AR R SRR K - ER R A TS B RIEE SRR
37 MSGC supra note 24, at 11-12.
38 MSGC supra note 24, at 11.
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time of the offense ) » EEANGE ] ~ BARSUS RIS - Mz IRSTRTA FRHIAAVILTT
FRL > TRESGT 2/ DI HGIRRERLEL (custody status point) 0 o {EUABESHLIET TR E
TR ESEIERAVILA T 2R S TT FEHITHIRS - AT R N2 BT EREZ ST
HYaRE » BEEREE(LEURREICR - A BERG RERER HAY > MiHE

(waiver) » BATIBRTT Ry AATES T ARV SRRRERE S -

Y =

= 247 B AAYERIE ( misdemeanor ) B EZ EE K IR ( gross misdemeanor ) Fijf} o
Z B RERET T ISR B B SRR Y RE B st AN EIFESERTRE - 1T
TS BAT PR A DA AS S HRE Y RITRPERAY - S BF RIS 7 » SR SR Bl SRS TR AR}
FAG TR BT R B RE S Cunit ) - E AT Ry 15 I VURE B A REE - A & B 5 —R0
JEFESIGHE - R T R AN B PO RE B BE 8 - A ey IR S S RE S R T 5
B2 o H1T R Nifeam A 25/ VISSEBL B RIS FERTRL > 22 HAER LGB — B FEAE 2
S8 ~aEaait BIR - &Rl AR BIIERTR  BEE—RIVEIFILTZEA
GHEABEME® - FIRPEEIE Y - AP AT A I I B R SR SERTRHER G TG - H
HE BRI B SR B RS - A R Rt RS -

S - B/ EFIAATR (prior juvenile adjudications ) » Z2 S & RUETT Ry NHETT
B NI EARIm Tk > RITT R AU 2=+ sk IRy DR B FREOHR - BRI
R Ry —BHUIRIE SRS - JRRILE DB IREOA AR R U TR SR B IR
L Ry o (BE/ DEEIRFA AT B EHEE T PR A B Y B
HAUIE > AR ZJUIRE SR IR - Z B Gt RIUTRE LSRR A DA E

39 MSGC supra note 24, at 15.
40 MSGC supra note 24, at 18-21.
41 MSGC supra note 24, at 21-22.
42 MSGC supra note 24, at 24.
43 MSGC supra note 24, at 26-27.
# MSGC supra note 24, at 24-25.
45 MSGC supra note 24, at 28.
46 MSGC supra note 24, at 29.
37
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FH_ERdEm Al iR > BHfesc R A SR AT AR B A I ECR - 2 LLE SR
AR R EE IR RN > EAERIEIRTR - AIHZ 8 GIRGISIIEAVER > Wast-F
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] iR Wil =i R S N CE =R Sz g B Vi R=ae) 3l RN BV 32 L se (BR[|
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HIREEEE -

R OJUGERE EIFEYmEE G
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%

B JUFRATR S T Ry NI B VERYGm AL - LB AR (retributivism ) B{BLGE
fE€* > Julian Robert B Richard Frase FEFH ! = fEA [F]HUmaa =t - ASCAIFZIRHEZR
AT © B TEEFHFRESN (Exclusionary Model) » 5 SREUEAZBURL - SR IIET
ENAT - A EEEIEIERTR - R FEL AR IE MUTHIRERE - DU
1T R NEIETHY R B > — B AJUSERTRL  SFRZORIT Ry A& MU LAY
TTREE - EhismB RS IR BRI A - B Al s e ERU T
T R fesf A A HE -

47 MSGC supra note 24, at 29.
4 MSGC supra note 24, at 11.
49 Julian V. Roberts, Justifying Criminal History Enhancements at Sentencing, in CRIMINAL HISTORY
ENHANCEMENTS SOURCEBOOK 11, 12 (Richard S. Frase, Julian V. Roberts, Rhys Hester & Kelly Lyn
Mitchell eds., 2015).
50 Julian V. Roberts & Richard S. Frase, Retributivist Perspectives on an Offender s Criminal or Crime-
Free Past in PAYING FOR THE PAST: THE CASE AGAINST PRIOR RECORD SENTENCE ENHANCEMENTS 23, 26
(Julian V. Roberts & Richard S. Frase eds., 2019).
51" Julian V. Roberts & Richard S. Frase, supra note 50 at 26-27.
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B FIEA [F TS - ot FIEET s ST R AT A ERER
(warning) {EH] > WREERHERFHVEBIIAE - SAUUIRER - aHeE A/
=F - DRHAT R Z B ENIEE - B URZ R S aa ey Eon B (F A
16 > BCHIRITHY AT R T - Sodh—TEEERI VI B RIRIAT AT B MRy s - AT
NESEAUsERIATTE » ERATREIIUIE U AMEGRE (human frailty) YR - f&iE
TEFRAVET R (lapse) - ARERHFEANEERIHET - MfEss T~ H ks - (25
HEUIREBEGETAIFIR - AN G R R 2 B MRESTH ST -

F=RUEATRHINERLZC (Aggravation due to Prior Convictions ) » L E5RITRA
YR AL BB - GNETRE H REERRE Mg HEEHEHA R E R
i - Ao by > EERTRHSR LT A AR AL - QG SR ARERHY
PEAS R > BB ARIT R BRSBTS, WA g (R g A 5
AR - (EINEIETRVEL Y - S B S BE MU TREIRITT B A MRS SE R A R
[ > RUBERT R EIR AN AR A2 B Ei s AR E HEHY_EIR
EAHGH -

IVA e T R AFers (duty) BRI MERVREN © SREIRTRHS DIE £ HHYIE
B DURNERETREARS] - — BT/ AR IET > MUELZERE 50T R
HFRTs BT R ARIEE [ S AT HESIRRIECR - RINE K BRI - 25
REIUTHY AR - EFUTERTFHSIIERIHIETR - AR B SR DIHITRET
2 QRN BRI A5 - RPVUTREGRAY AR SEEREHY
TESHEHRYRIUTEREE - mIEESEATR -
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BT ARATE - R R FEIMEE B T B R AR FU TR - G B INEIEE M -
{E B HIETH ISR SR > FEPR WAL T - 80T R NP2 IR 2 A A2

52 Julian V. Roberts & Richard S. Frase, supra note 50 at 29-30.

53 Andreas von Hirsch, DESERVED CRIMINAL SENTENCES: AN OVERVIEW 77-78 (2017)
54 Julian V. Roberts & Richard S. Frase, supra note 50 at, 33.

55 Julian V. Roberts & Richard S. Frase, supra note 50, at 33-34.

56 Julian V. Roberts & Richard S. Frase, supra note 50, at 34-35.

57 Julian V. Roberts & Richard S. Frase, supra note 50, at 35-36.

58 Julian V. Roberts & Richard S. Frase, supra note 50, at 36.
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FESE > 2Ry TR FIUGR - RS UTRE SR (FEE b4y - AN A2 5
BRI W& BT tE® - JREN > e A EGUUTRRE S - WA 2N RSB R
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60 Julian V. Roberts & Richard S. Frase, supra note 50, at 44 (Julian V. Roberts & Richard S. Frase eds.,
2019)
61 Julian V. Roberts & Richard S. Frase, supra note 50, 44-46 .
62 Michael Tonry, Sentencing Commissions and Their Guidelines, 17 CRIME & JUST. 137, 140 (1993).
63 Julian V. Roberts, supra note 4, 204.
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&k WA ARSI 2 S B AT Y - AR 20T R 22154
WA Ry T o SRR RIRIE RGN EE T -
65 MSGC supra note 24, at, 40.
% MSGC supra note 24, at, 41-42.
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7 MSGC supra note 24, at, 40.
%8 MSGC supra note 24, at, 41.
% MSGC supra note 24, at, 40-41.
70 MSGC supra note 24, at, 43.
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"I MSGC supra note 24, at, 44.
2 MSGC supra note 24, at, 48.
73 MSGC supra note 24, at, 44-45.
74 MSGC supra note 24, at, 45-48.
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75> MSGC supra note 24, at, 48.
76 MSGC supra note 24, at, 46-47.
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B EAAEAR

REARFEZ Ik A BHER - 2 FR5RE BRI ENZEE S (The
Sentencing Council for England and Wales » A& LI 2 S &R ) ARy EHAEA] -
B E8EmME (overarching ) BUERIIUTT (offense-based) AERI] » & B AR E T
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AR B AR T R NEG: -
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{8 & 2R A% BUR B A1 25 B £ 58 A E o B e sk 2215 =0 i BE 1 1 5
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M- wE L E R ANEHE SR —ER (step-by-step) 7 GIeHlE 9 AR IEE
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FERAREHYBEHAR A ~ RBIE AV S RRA] > DU AL R B B ST S B I
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BERLRRZEE EEZEWEY T2 ST R A B (reform and
rehabilitation ) & JH&E R HEFEPREE /N (protection of the public) BAf{E(E
% (making of reparation ) FY{EF5" - {HZ B & RPEE LR HEY - M2 AR R i
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N& > ZEGREBARENUTIVEE - HIE @ EREFZEAR - @557
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77 Julian V. Roberts, supra note 4, at, 201-202.
8 The Sentencing Council for England and Wales, https://www.sentencingcouncil.org.uk/crown-court/
(last visited Mar. 28, 2021).
7 The Sentencing Council for England and Wales, General guideline : overarching principles,
https://www.sentencingcouncil.org.uk/overarching-guides/crown-court/item/general-guideline-
overarching-principles/ (last visited Mar. 28, 2021).
80 Julian V. Roberts, supra note 4, at 204.
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HYRA] > HIRAERR RS E — T =R - G52 —(EE/MEmEL (starting
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81 Julian V. Roberts, supra note 4, at 205.
82 ZAEHIE S B General guideline : overarching principles e
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AT R ARF R TR G EMTE) » FAEEK (negligent) » F1T /R ARERHL
HE TR EERE . &% BT RANEHE R - BREURLNT - JETHE KK

8 The Sentencing Council for England and Wales, General guideline : overarching principles,
https://www.sentencingcouncil.org.uk/overarching-guides/crown-court/item/general-guideline-
overarching-principles/ (last visited Mar. 28, 2021).
8 TSCEW, supra note 83.
8 TSCEW, supra note 83.
8 TSCEW, supra note 83.
87 TSCEW, supra note 83.
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8 TSCEW, supra note 83.
8 TSCEW, supra note 83.
%0 TSCEW, supra note 83.
%' The Sentencing Council for England and Wales, Unlawful act manslaughter,
https://www.sentencingcouncil.org.uk/offences/crown-court/item/unlawful-act-manslaughter/ (last visited
Mar. 28, 2021).
92 The Sentencing Council for England and Wales, Supplying or offering to supply a controlled drug/
Possession of a  controlled drug with intent to supply it to  another,
https://www.sentencingcouncil.org.uk/offences/crown-court/item/supplying-or-offering-to-supply-a-
controlled-drug/ (last visited Mar. 28, 2021).
93 Julian V. Roberts, supra note 4, at 223-224 (2019)
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% TSCEW), supra note 83.
% TSCEW, supra note 83.
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% TSCEW, supra note 83.
7 TSCEW, supra note 83.
%8 TSCEW, supra note 83.
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% TSCEW, supra note 83.
100 TSCEW, supra note 83.
101 TSCEW, supra note 83.
102 TSCEW, supra note 83.
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103" ANDREW ASHWORTH, SENTENCING AND CRIMINAL JUSTICE 168-183 (5th ed. 2010). K EL T4 IREE4HEREH »

(&L A RS PR3] EERAE EBE RSB - iR B G PR IR -
104 TSCEW, supra note 83.
105 ANDREW ASHWORTH, supra note 103, at 169.
196 TSCEW, supra note 83
107 TSCEW, supra note 83.
108 TSCEW, supra note 83.
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109 TSCEW, supra note 83.
110 TSCEW, supra note 83.
1" TSCEW, supra note 83.
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principle ) FERRERETHIEE o ETABTHERLARATNEELR » A R 2 A 8 F (5 B ey
% (ancillary orders ) » AT 4% S AV EEAG AR, - AR A ¥ 2 FPrkE (Dail) -
A &S TR ORISR AY I

FF 48 B R RS AR BOU T AT R s TR > FHE BRI & O e T T IRy
e > PN A E M EE - (2155t E A 3K - M E S < > Jl
BN IET LR > TABEERS NI AT By N385 - IRIRASCER L » ML - A EER I
FABECET ~ BRIRERE ~ b tt - FIRES L BRI -

F— R h B AR B3R IR A

B4 ZEEEH 2005 £ R EIHGSIUIEHIEEL A ZE (Serious Organised Crime
and Police Act 2005) » AESE 73 €12 1 /NG > E1T R AWEIEEERE - 4157
FEE RGN A - FES BT Ry ARSI « 22 > HHY 2003 A A
;% (Criminal Justice Act 2003) 55 144 €155 1 /NGRS - TABERE R - WAS
A EE TR IR R W25 1T R NSRS A VAR PP B » DARAE B FHN
HEEWHE - Wit - ZEGHIE (RIEBRVENEE—2017 4 6 A 1 HIE X #
1TH858) fVEMEERD BdemiE - RET R ARIEIESEE R U TIaE A
A LERIZ R ER -

AAERI SRR TR BB R EMBSAVE H - B BIIEERA I ER
YR > AR EIR TR E AR A - B E N H R (ESS - PURCET

112 TSCEW, supra note 83.
13 Julian V. Roberts, supra note 4, at 207.
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MZEEE & FeH—EEFHERAENEGER - &% (& LGS REND - #58
{ERPEATERIFYE R EE" T 78 L BAREER o EIE RASRAY 2 ME L o AR R Eh 51
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A QN7 B RS EE B B AR EU A B B - BT R ATERR P —TRE: (first
stage of the proceedings ) BIFRFEERE » IHISER HEEENN =22 — » WRIEE
FrEE—PEEL R A 50TE - AINBERSEARIEIU 53 2 —BitG - WREEIR Pl T T 35
TR NBZ2FHE DA IR BEFSRZIEE T2 — - RFHBET A E
PRgE B AR DISE NS o R T RS IREY ) WA R EERE - A
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offences ) » B /AL 5y 5 — (either way offences ) ''® » I K SEA& ISR ST
AABAEE PRAERENTE B - (A S S T R B A (AT 5 - PRI ST -
ARAREERI > RGN ERES B - B T R NS FRRIRE R DU
RHEIVEAIE

114 The Sentencing Council for England and Wales, Reduction in sentence for a guilty plea - first hearing
on or after 1 June 2017, https://www.sentencingcouncil.org.uk/overarching-guides/crown-
court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/ (last visited Mar.
28,2021).

115 TSCEW, supra note 114.

116 TSCEW, supra note 114.

7 TSCEW, supra note 114.

118 TSCEW, supra note 114.
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% MR IR BRI E N HERIEE: - SRR EEUR Y B AT 25
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A 236A BIFUE - MEDREEE TSR IR o ERARIUP R R E LT
fa bl BN R OREE TR K - D AR Abe S E s B E > ZE g
LR E - (H A A E TR e stst Sl - B A R R HIBeR H

119 TSCEW, supra note 114.
120 TSCEW, supra note 114.
121 TSCEW, supra note 114.
2 IEREHEESIEE B EGEIEETR SRl TREREEE R RE AR LS -
A ESEEGRIU TR - GRS EAME AR EE & A (extended licence ) » E1T Ry A
AR IR 2 SRR R 1 - MR DI i B AR 1% 1T R B VAR 2R AR AV B TRt & e 2 e
FHEEREYT 2 R & B &8 ¢ https://www.sentencingcouncil.org.uk/about-sentencing/types-of-
sentence/extended-sentences/ (last visited Mar. 28, 2021).
123 TSCEW, supra note 83.
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HEBEEA ERERIERY (B EME HIM S - AR E e & 78 BB
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FU9IE # R X a4 e 4

FE ISR (TR H Y S PUU TR E AR ot 0 EAL B
IaRhELEIER - R ERIERHAT LURE RS EIR - AR IUES:m - Eot
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SRR B R PR Rt DRV E AR > U TS EREE > B IR e
BIES R - BN EESEGTT A AGFHIUTEERRIET - BHHE LA
HE IR T B E R e HNE BN TR 21 REEFE T BT
BERR SR LR > EREERHEY - iSRS RS R ISR E iR
HEHET R AEGEC BT MEREETR SR APEEEZ &0 AL
b B = AR SR E A ZE - A2 DAFHETERS o F 20 RE% & - KmEEIU
TR ERE ARG IEE - (B2 B g RS IHERAIR HI e dan VL H > t)275
s IR B O R M BB TR S AEs T IR ERE ] -
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(B B ERE R > AR A ZHEHIN RS S - HHeak = UHE - [E/
HEGHILRET T AAIRAZE R - SRR SRR E ARG T 2R
A RfsrE LR - BrefaaTT A N0V SRR BUERT T 3 - TR E Gkl
TTAVIIERE - AR RG-S BIRFPHIIRE: - BB 01T R AN E BB I E A E
bl - A > Ze B WARIE ST R AV E R E > BHEERAREIRZL > BAT
Ry Nt e A A FEERIY B B Z 51 - A IR 4 1 B BB E M RV TR ok
i o SRR Ry > ABLEETT Ry NS - AR FUIRIES 5 UHV B rT e > R R
S H BV ER B Em A ies - ASCGER ISR -

B SRR EIAREGET A SRR E R A INE R 5 [ > 2
BEFDE > DUBTTRERE BBt - FHRIGIE E E H a R i BN T Y L R4
fi > WEIL(ERIREER AR Ay 2 5 - e s N T 451 ) iy —2d: - 4%
B RIERSE T ZR R BB S ) B — 20 - WA IR B R R 955
FIFRmERASTE > A BN ES s S AR B RS e - L - (RIS K B R — 2 Yl
FEEEE > AlyA R ERVEREER > A —E H e ERRBACHRIE S - HBIL—EHY
SERAERE o R —TETA -

Bf% > FoEEE e s E A F S E B TRV B (EAE R HEsk
ZERAF > TR R ERA LB EAIESE - & B g s T8I Ty It
o A PRI B RR R R ZE T BRI BB AV E > R ERGTEE (&
i< (community order ) BAEFZSRIHIFIME - &5 TEFAHE R - I A F &M T-EHY
BOREFE - 153 HHE 2RI TR EE AR R BUEER AR oK » A MRV 22> - &
R BRI T B ZE Ry - fE R B (MR HERE 2R 2 E I AaRh B T 2 ek

12 R R R S m IR B ARSI ARE IS ~ & ar S SRR ARV I - SRR > 152
ReIZEANMEAERIYEREA © TSCEW, supra note 83 o fhl& a5 BAEEEEHIRY i NP1 - 15 2RI EEAERRY
ZiBH : The Sentencing Council for England and Wales, Imposition of community and custodial sentences,
https://www.sentencingcouncil.org.uk/overarching-guides/crown-court/item/imposition-of-community-
and-custodial-sentences/ (last visited Mar. 28, 2021) - ¥ A EES 2R R i VLB 1144 » 152258 > 41 ANDREW
ASHWORTH, supra note 103,at 318-357 (5th ed. 2010).
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CHTHIZL - BIYHERHE - Rt > SHER " S EATERE | HIRHR
e EEAEER TP AR > iR EEF R et A 2 R EEATE
H5IA -

Fua b ARAG R X

FHEEHA fE fk 22 B S AR RIS R 38 PR IR [ SRAR RIS 2015 A BT T R B S
Higrta I EMZ BE (Scottish Sentencing Council » AL E G ) HIE
MEAEFIAER] - REGAFTSEENZE 2003 4 —EHEEREZE N LRITEF
FREIEHEEE (Sentencing Commission for Scotland ) - F HIFHE =& 1 —E L
JHBRIEZSE (consistency ) » FAIGTHITEE R » W2 H ERILE A RS> o 2 2009
F o SRR BUFEEME (FHSE S ASCERERGRE - BT ARZERENE
28 HERHIENZ B g HEAIRY 720 > BE% Y 2010 £ 1|5 ABRET
3%:22 (Criminal Justice and Licensing (Scotland) Act 2010) » HIffE 17 Z2 & € EHE
12 0 A6 2015 FFIER I RS ERIZ B g -

BRI R TS R B SRR R SR 7 » ST B A RS ~ B
% PEERRO PR T A R« S B R R G R > EI R
Ext52A BB HIEL F ) (Principles and purposes of sentencing ) = 3&H1 » &2
F# (Sentencing process ) {{EHEFTIRALEIE 12 o 43y DL FESRHE R AR TR
gL E (261 » A6 ) AR A TR st -

125 Scottish Sentencing Council, https://www.scottishsentencingcouncil.org.uk/about-us/history/ (last

visited Mar. 28, 2021).

126 Scottish Parliamentary, Criminal Justice and Licensing (Scotland) Bill, Policy Memorandum,

https://www.parliament.scot/parliamentarybusiness/Bills/16193.aspx (last visited Mar. 28, 2021).

127 SSC, supra note 125.

128 Scottish Sentencing Council, Sentencing process guideline,

https://www.scottishsentencingcouncil.org.uk/sentencing-guidelines/guidelines-in-

development/sentencing-process-guideline/ (last visited Mar. 28, 2021).

'Y ZEGHLRE 8 (EFSE: - A E e EIERIRIE - DRl £ - FBEEA] - &

KEEBR - AARESH SRS ELE - S S ARG (submitting ) ~ $25 A RBERIATEE -

BB R - R AT Ry BITE AR IR AR B B > RS EIEAIN S EER -
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$—18 EMBRALEB

Z A g RREMEZ LR R &R EEF] (proportionate ) B2/ (fair) > HilE
& EfinE R B E R  DE SR e AR 1R B R RI(E 2 AR
AR R EIEER " -

B BHE R LB RERERY - 20T R EAZ 5 ( seriousness of the offence )~
RITiER Y22 (impact ) 8197 B ABY{ERTE N (circumstances of the offender ) » ff]
H &I B ERE > NS R ER B2 08 BRI N & & ]2 - AL
RS GL B BTG EERIS S - BIUTRERE - T A NEREEN HHY - B
ERAEITERNEGEE (harm) BT 5 N AT E M (culpability ) » 17 f A BT
fEbHEIENLE - 1R IIE BRI T - DU eSS R AR - &i% - #F
EEEERER A EN BN WP AR EZE ER R E HAY » R RS
GhEmi L HEY - HERERBIEAE - Bl 5@ E M) -

ZBGYHEREEN HAY > EARSEReRIER  BARSAEA FEEZETFK -
HITHPIERERFHEEERE > ARG EMNHL - EHF HIRE LK
(protection of the public) IEIEIT Rl > A ETERIUTHYTEH TG - IR /A
& (punish) TR A > (EHEIIITIIZEAFRR > WFREE DU THY R ERRE
(express disproval )- [E]i5 B /IG5 FIA - EEIZ A Y1 (rehabilitation )
ol OHBRTT R NBVEHIR R 1% > TR BhIElER L - BfE HR T B AR
o SET A AIILMEE (makeamends) P < JEEASIRR(EZIEE - BTHUE
FEEEY - MRS ERZ -

- B AP A R (E A > — (P S E > EFEHRI R E
Sy —E A R YA ) > JRED > AHAR{EL (similar) ARG TARBDIEN] - &
AR B e SmRyEy > RIREZ 2R OIEM - mdtatr B A A > wip

130 Scottish  Sentencing  Council,  Principles and  purposes of  sentencing, 3,
https://www.scottishsentencingcouncil.org.uk/media/1964/guideline-principles-and-purposes-of-
sentencing.pdf (last visited Mar. 28, 2021).
131 SSC, supra note 125, at 3.
132 SSC, supra note 125, at 3.
133 SSC, supra note 125, at 3.
134 SSC, supra note 125, at 4.
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FEPUSESA N DARR S - (B B g For » WA RA R EN RS A S 2 H[E
B B2 EEERRIEN - EAEEIRE TR -

ISR R AR RN T AP | (8 R BRI DR Rl ) - A o 1 R (g
EEBIPERYE B EAREY - FVCT R ERR RS - LS AR BT B
HHY » ERBLFAR AR AR > BEERAERTT B ABIE RIS LN A% - {2
Z B G m AR I RSN 7 B BT R ERE R EE B A EE
[ > EARSER HATERIAER B - 17 R AEBHESUAT1E MR R E TR AL - &g
P HRERELEMEL > BT AR IR SN - ARSI - NI > #E2A
FRE RISV E AR - ZIREARL 8 - (BE ST N EEENH
Y - MRS (EZE R K > e E HVILTRER 520 APPSR [ERYSEREZE ] - AL
o (B A KBRS 7 AR EAE - Ry BRI S A EE BT 8 > 11 H AilsRts e
RS > A IR

%18 EMES

GRS TR B R IIA SR R = (8 E IR - S5 — P8 B » TABE R E T B
f& (headline sentence )’ ZR7&#E A 55 & ES - FHELERZENY=EE 1 ( other considerations )
S - WSS =B R - AR NG R - IEXVE & (imposed ) T2
b ELER '

B— 2k REARBEAE

AEREEREAUERR - Ht > TR ERE R ERGEmIZ OIS X
s 2 S AR - BUABL ARSI TR EERE L (seriousness ) » 2HFTH
SR ZIUATHRBRRYZAER]  BRGRHEID TR S BT B AR B - (FE AR
{% (actual harm) Bidfghs (risk) H[A > i HETRHEEES > REAHIE

"
IRE VB AR B E R - HEEMERRMEARE > EEEREHERATEE" -

135 SSC, supra note 125, at 3.
136 Scottish Sentencing Council, The sentencing process : draft sentencing guideline, 4-5,
https://www.scottishsentencingcouncil.org.uk/media/1973/the-sentencing-process-draft-guideline.pdf
(last visited Mar. 28, 2021).
137 SSC, supra note 136, at 6-7.
138 SSC, supra note 136, at 8.
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AT PRI R AT R NH EERRE LB E BIRE ST - EETERIT AR E EEEEA  E6
BT BT B8 LA HRRGNT B H A TR - KRB
FRE R B TR AR R 530 B R AR P A= 22 -

P ARSI TR > WA FEE A ~ AR AR A
Ra - DUSEEE E Y B THEE (select sentencing range) ' - Z81% - JABTEH R
B (aggravating ) BUFHE (mitigating) K1 > MHEREERL - T2 BEIRYIE N0
EE BURESIN THUE A B HRE R VIR E DT 1|

F— TIER T RAE EAEAGIE  FREMERNTEEH T ARG HERE
BARIMAETT > B OREEAE G T Ran < > BT R M 2 ~ ADIRGE ~ %
FESRTJ1 s ZERNS RV NER IR T ARG R 88 - AR Ry R S R EME & K i &
PEAHRHEY SRS - R B E AL TIRED - BEMBEVIIER T 22 RAUTHLH
FAHVRIRMEE - g i Xigs - JUIT B aeE i RS - (T R R 8(E
R > SR EE A AR - BSNEIRE R B L s ~ AR TSR AR = AT
EREINY LR AR E - KAV EWHE A AT RO ZEENVRE TR AZE
W EREGESEHE A ~ HIE#E AFSIOKIE - BE—#E AREE TR > DURE
HEE A - s B VAERIRINE AT AFEAET A A - fatT A AR fEE
JBIRETE ~ ISP =R Z BB TSR] - BT R AR B BGEHE - INEEYE0n
FERTIARTT ~ BERRaTSF - ii% - Z RGMARIR R INERT - (HErRA A
BELE METAVEEEE - AR R AR A U EkE e -

F 0 ISR HEBCRE 8 SEEPEFEARE - A
RI-BL e S EAHRE > 4077 R AR O BRI SO IR IR T - W BEIEAT > 2ifT
Ry NTE T2 2Pk - $9155FE Ry vl B MERERLACEE & - (B LAFERBTT R
NHVRPERIFRE > AT R ARZRE - BB FCaRAE H BIUSEREA - AfHEE
AFE -~ SAUIERTR - SERCEIEST - INE N TR RFETET A AR HA L B R (R &

139 SSC, supra note 136, at 7.
140 SSC, supra note 136, at 9.
41" SSC, supra note 136, at 9-10.
142 SSC, supra note 136, at 16.
143 SSC, supra note 136, at 14-15.
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FHHYIEE B - iE R E M RS S MEEAS - A et M BIRE N g F 85 E
Hih > AMEA SRS EREAEE -
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the headline sentence ) i {F fy ELAGE MRS > 1118 = HUSE AR & EHEA
JFRIER H Y > AR PIEBEEE B - B0 Ry 2 Rl e B H U4 T AR EHY
PRI - S {EZ RAEHIETT (multiple offending ) - Z2 S 2 (ATMEAAA] > SR
EBEI IR B R ER - DI RAT B R ZA NP B SEEBIRTHIET S - il RE G
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%
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FYRERE ~ 1T R NEZIZEINE - DU S E S an< - — EUARBESE R ERP B
= g=ey eSSl lEmidl Sinvilli e

Y 1995 Farf& I SEFE A2 (Criminal Procedure (Scotland) Act 1995) 25
196 1 » ZRVERE VTS 81T B LIRS RIS P I REEL B o [ EHIFEEL - 75

144 SSC, supra note 136, at 17.
145 SSC, supra note 136, at 10-11.
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146 SSC, supra note 136, at 11-12.
147 SSC, supra note 136, at 12.
148 SSC, supra note 136, at 12.
149 SSC, supra note 136, at 13.
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EETEH A PP - (H R =R AR IE SR EMWVAS E S EE R IEE
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16 H.L.A Hart, Prolegomenon to the Principle of Punishment, in PUNISHMENT AND RESPONSIBILITY:
ESSAYS IN THE PHILOSOPHY OF LAW 1, 6-7 ( H.L.A Hart& John Gardner eds., 2008 ) .
17 H.L.A Hart, supra note 16, at 9-10.
'8 H.L.A Hart, supra note 16, at, 9.
19 H.L.A Hart, supra note 16, at 11-12.
20 H.L.A Hart, supra note 16, at 14-15.
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