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A Theoretical Attempt to Establish
the Legislative Framework for
Technology Investigation

Keng-Wei Fan’

Abstract

The main issue of this article is to establish the legislative
framework for technology investigation. At first, this paper
analyzes the current judicial precedents regarding on
investigation methods such as GPS and IMSI catcher, and points
out that Taiwanese courts have adopted a analysis model
centered on ensuring privacy. Next, I will point out the problems
of this model from the viewpoints of “too much attention to the
privacy of the subject to be investigated”, “methodological
problems of the principle of proportionality” and “changes in the
concept of privacy in the social context”. Moreover, I will argue
that the model adopted by the Taiwan courts is not suitable for
legislation of technology investigation law. At last, Finally, I will
establish the legislative framework for technology investigation

from the perspective of cost-benefit analysis and points out the

Assistant Professor, Department of Law, National Dong Hwa University;
Doctor of Laws, The Graduate School of Law, Hitotsubashi University,
Japan.
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important points to note about the legislation of technology
investigation law.

Keywords: Technology Investigation, Privacy, Proportionality
Principle, Warrant Requirement, Cost-Benefit
Analysis
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22 eFH o FIAT4 > H167 -

2 Vet R AR & ik S Ty Tk R € A B R RARM A R
# 3} 35 See Yun-Chien Chang & Xin Dai, The Limited Usefulness of
Proportionality Principle, 18 INT’L J. CON.L. 1 (2021); Louis Kaplow, On
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the Design of Legal Rules: Balancing Versus Structured Decision
Procedures, 132 HARV. L. REV. 992 (2019).
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2 gL > FIATiEL4 > A4S -
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B e
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BEE BN E I EREE8CER B IV EZ & E AR > Al
AEHZEEENBAG TR SHEE > MBBTENS T
WA EE - fif H > fE#Evan AakenfyFE £ » ML ARY
g o3 N7 O 325 A8 BRI R AN B A s T H AR BREE AN fmER (de-

28 zE ki o AEALRGEEE A > 2020488 0 H130-132 ¢

2 g BEHAIRG & EEERE— LBEAL S TR
QLB AT 0 Bl Bk BRI E 0 33438 0 200445 - H128-
129
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30" Anne van Aaken, The Decision Architecture of Proportionality Analysis:
Cognitive Biases and Heuristics (2019), https://ssrn.com/abstract=3364553
(last visited: May 26, 2022).
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32 Bruce SCHNEIER, DATA AND GOLIATH: THE HIDDEN BATTLES TO
COLLECT YOUR DATA AND CONTROL YOUR WORLD 34 (2015).

33 DavID LYON, SURVEILLANCE SOCIETY: MONITORING EVERYDAY LIFE 13,
60 (2001).
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1B Be 1 1 v R B P2 Ry A (P 2 U & s - HRY
B AL R FR ALY - i 2 2 s B R B S AR08 B A
w0 AR R RBAE FHIHLF® - ALIER - BB A A
BRHEEREA - EAEREANRREENER -~ 428
(A o 71 {8 B At i 15 DL i I 22 B A 2R TB YT 281

=

34 ZYGMUNT BAUMAN, LIQUID MODERNITY 15-16, 34-39 (2000).

% TR AREMORE— D 6 FEA > MA  EME R
L IEBEREAHD NI Ky 7 R 200659 H > B23-35 ¢

36 LyoN, supra note 33, at 3, 130.
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—FE NN KIR S — B Z B ERRE o B W (i ——
W GBI R ——Fr & 20 2 A [FIARRE T HY AR 2 42
I B IR ARG S AV ST o ¥ It - A Ew 7 ¢ Robert
Alexy$t ¥ 7 Rl 08 AP 2 #r <2 A Rl —— R R P B P AH AL
o SPIAEH S EEREEME - AP E HAYE 2

WA AN REE SRR R EN 0 AR KRS
Wk 0 484348 > 20194F9R > A842 -
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B R T Ak~ FH—BR 0 3 7 o BiRE - AFT # 0 20154
3H > &'196-209 -

47 Richard H. Mcadams, Bill Stuntz and the Principle-agent Problem in
American Criminal Law, in THE POLITICAL HEART OF CRIMINAL
PROCEDURE: ESSAYS ON THEMES OF WILLIAM J. STUNTZ 47 (Michael
Klarman et al. eds., 2012).
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48 Orin S. Kerr, An Economic Understanding of Search and Seizure Law,
164 U. PA. L. REV. 591, 597-98 (2016); #4385 * Rl aT3xl4 » H293-
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49 Kerr, id. at 605-08.
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51 Ronald Dworkin, Do Liberal Values Conflict?, in THE LEGACY OF ISAIAH
BERLIN 73-91 (Mark Lilla ed., 2001).
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53 Kerr, supra note 48, at 599.
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