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Abstract

In recent years, there have been several cases of criminals who have been concerned by the public
because of mental disorders at the time of their behavior. After the court found that they met the
requirements of Paragraph 1 of Article 19 of the Criminal Law, they were sentenced to be exempted
from criminal responsibility, and they were punished by guardianship in accordance with Article 87
of the same law. Widespread discussions in the society prompted the Ministry of Justice and other
agencies to consider measures for judicial mental hospitals to implement guardianship. On March 4,
2021, the Executive Yuan passed a draft amendment to some provisions of the Security Disciplinary
Enforcement Act, so that the enforcement of guardianship dispositions could be dealt with in a
variety of ways according to the circumstances of the person being punished; on the other hand, the
Judicial Yuan proposed in December 2020 The draft amendment to the Criminal Procedure Law
stipulates that for a defendant who is suspected of a serious crime, meets the requirements of Article
19 Item 1 or 2 of the Criminal Law, and is in danger of endangering public safety, the prosecutor
may apply to the court for emergency custody. Based on this, for criminals who meet the
requirements of Article 19, Paragraph 1 or Paragraph 2 of the Criminal Law, it is urgent to study
how to provide appropriate treatment, facilities and related facilities sufficient to maintain public
safety.

Based on this, the specific purpose of this study is to collect the relevant official statistical data of
guardianship in my country. Sort out, compare and analyze the guardianship sanction systems and
measures of major countries in the world, as a reference for my country's planning, design, and
implementation of guardianship sanctions. Invite front-line agencies and personnel related to the
implementation of guardianship sanctions, including police, procuratorial, correctional, medical and
other units, to conduct in-depth interviews or questionnaires to understand the current practical
situation and problems in the implementation of guardianship sanctions. Institutional and policy
progress, the development of the new system of guardianship and punishment, including human
guardianship, software and hardware measures, and quantitative assessment. Finally, a system
improvement suggestion and a practical implementation guide are made for reference by
government agencies.

The main research findings and suggestions of this study are as follows: the research findings part;
1. For the institutional aspects of Germany, Austria, Switzerland, Japan, South Korea, the United
Kingdom, and the United States that can be used by my country as a reference, respectively, on the
normative side, the trial side, the appraisal side 2. Based on the operation and implementation

experience of my country's guardianship sanction system, conduct a demand survey, and put forward

IX
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the overall situation of the implementation and the results of the survey; 3. This research invites the
first Front-line agencies and personnel carrying out guardianship sanctions conduct in-depth
interviews or questionnaires to understand the current practical situation and problems in the
implementation of guardianship sanctions, and propose specific solutions. Dilemma and feasibility
of solution strategies. In terms of specific policy suggestions, the research team put forward 9
immediate and feasible suggestions for my country's guardianship and punishment system, as well
as 7 medium and long-term suggestions. Finally, it is hoped that the efforts of this research team
will make concrete contributions to the introduction and analysis of the guardianship sanction
system in various countries and the practical problems and solutions of the guardianship sanction

system in our country.

Keywords: Custody and Protection, Multiple Treatments, Emergency custody
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L (66.7%)~ FE3EF 1A (167%) £3-2# 4 853% LD w4 E k4 e
Z M R 2k Fas 0 FREDFUREFFOT Ems 5D e

2212 2021 EHRBHAFTEES P 2 PR L2 YR

TR - AT T3
BN BN GER [ EG0 T*’g— ;;’*j;f" s :i Zij *ii:ﬁ *:—ji g: ERTI
T3 18 2 7 1 1 1 5 2 3 3 17 57
1& |60.0% | 95% | 35.0% |100.0% | 16.7% | 50.0% | 29.4% | 33.3% | 20.0% | 50.0% | 56.7% | 39.3%
B 9 5 8 0 4 0 6 3 7 2 9 49
2# | 30.0% | 23.8% | 40.0% | 0.0% | 66.7% | 0.0% | 35.3% | 50.0% | 46.7% | 33.3% | 30.0% | 33.8%
i 2 8 1 0 1 1 3 1 4 1 2 22
3#& | 6.7% | 38.1% | 50% | 0.0% | 16.7% | 50.0% | 17.6% | 16.7% | 26.7% | 16.7% | 6.7% | 15.2%
TH#3 1 6 4 0 0 0 3 0 1 0 2 17
#11| 33% | 28.6% | 20.0% | 0.0% | 0.0% | 0.0% | 17.6% | 0.0% | 6.7% | 0.0% | 6.7% | 11.7%
&3+ 30 21 20 1 6 2 17 6 15 6 30 145
100.0% | 100.0% | 100.0% | 100.0% | 100.0% | 100.0% | 100.0% | 100.0% | 100.0% | 100.0% | 100.0% | 100.0%

TR R L AR L 0 2022 o



B MBSO

R PpiE AR AL el 2 AT AL 0 Aok 2-1-3 4or 0 2016 £ 3 2021 £ G R BREFHE

B3 PRPREERNmITERS 122348 9§ 1,031 %1192 =07 FiEu i

ERPREATERL, AT AFT UF 2 Y 2 F F I T Pearson + % B 5 39.978 5

piEE.000p E<00]l FiPEFIR o HY T ']“,t."lfﬁgj{,_, 300 * (29.1%)~ H 5 5 155

A (15.0%) ~ B4 B 108 4 (12.0% )~ &£ Bk %5 120 £ (11.6%)?4'1?‘_,"1%’3;2_”2% 77 A

(40.1% )~ B s 5 47 ~ (245%)~ 5 T %5 20 A (104% ) B2 P o % %] & = 2 47 3]
L

’FE e AT gg:;:j‘zpa,,/’s_[d s',]vj_uﬁ;ztzag',e;j_,_&,t}_gljugﬁé_zagtﬁio

4 2-1-3 2016 # 3 2021 £ 3 B RS H FR AT I 2T E ST

TR |fES [RAB |GEn |EG0 iji”ig;:”"%;ﬁjf A i}?f 2 z’j.fﬂtiiﬁ O
§i 300 124 108 16 29 13 120 52 46 68 155 1,031
% 29.1% [12.0% |(10.5% |1.6% 2.8% 1.3% 11.6% [5.0% 4.5% 6.6% 15.0% (100.0%
KR 77 19 20 2 0 1 13 8 5 0 47 192

% 40.1% |9.9% 10.4% [1.0% 0.0% 0.5% 6.8% 4.2% 2.6% 0.0% 24.5% |100.0%
B3t 377 143 128 18 29 14 133 60 51 68 202 1,223
% 30.8% [11.7% |(10.5% |1.5% 2.4% 1.1% 10.9% [4.9% 4.2% 5.6% 16.5% (100.0%

1. Pearson + = i& : 39.978 ; p d B=2; p £=.000
2T KR ¢ R ARN A 0 2022
%ﬁﬁié&ﬁ%@a;’&%;?h2M0&&E$%(E%%’mﬂ% 2016 # %
2020 # 3 PR TEAASRTFHRATEAFFR BT LEARE L 40% 0 # X 5AFR
F R 23.0% ~ Fy 17.0% ~ B FE 10.0% ~ % 8k 5.0% ~ HE A4 A p 5.0% -
% 2-1-4 2016 & I 2020 & ¥ A M3 (7 £ E kA R - &

£ R * d & %ﬁ; Pl | sPe < EE FrE i: ;ﬁt
2016 = (1(?61% ) 39.0% 35.0% 4.0% 2.0% 15.0% 5.0%
2017 & (1(?61% ) 40.0% 28.0% 1.0% 6.0% 22.0% 2.0%
2018 (155% ) 38.0% 18.0% 10.0% 4.0% 22.0% 7.0%
2019 & (1501% ) 41.0% 14.0% 19.0% 4.0% 18.0% 4.0%
2020 & (15’8% ) 43.0% 20.0% 20.0% 10.0% 3.0% 4.0%
&3t b (1%?);) 40.0% 23.0% 10.0% 5.0% 17.0% 5.0%
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2016 £ 3 2020 EH RS MM F T AL BRI IR LA 0 RIHT R 2020 £33 A 4R A
(F &I 2021) > Afart bl 78.4%~85.5% » 2020 & F 106 + (i 81.5% ) P &=tz » b
7.0%~11.3% > 2020 &5 9 4 (1 6.9%) 5 # # 248 ifst Aag 0 » B d sk s 7 E ik
Aot 5] 1.9%~8.0%% 0 2020 # F 4 A (i 3.1%); B F K S FE AL o 6] 0.0%~0.9% -
2020 & 8 4 (& 6.2%); Hitdes i ¥ A 61 0.0%~0.9%%>2020 £ F 1 A (1 0.8%);
BMERERPT EAS 6] 0.0%~1.5%% 0 2020 £ F 2 4 (1 1.5%)

% 2-1-5 2016 & % 2020 & # M b 54 17 T A A

| e [ | oap |FRAER|EERAs | raEwa| RS eg s
& S B N # N A oy
2016 # | 150 12 121 12 0 4 1 0
% 100.0% | 8.0% | 80.7% 8.0% 0.0% 2.7% 0.7% 0.0%
2017 & | 171 12 140 14 0 5 0 0
% 100.0% | 7.0% | 81.9% 8.2% 0.0% 2.9% 0.0% 0.0%
2018 # | 159 18 136 3 0 1 0 1
% 1000% | 11.3% | 85.5% 1.9% 0.0% 0.6% 0.0% 0.6%
2019 & | 116 13 91 4 0 6 1 1
% 100.0% | 112% | 78.4% 3.4% 0.0% 5.2% 0.9% 0.9%
2020 # | 130 9 106 4 0 8 1 2
% 100.0% | 6.9% | 815% 3.1% 0.0% 6.2% 0.8% 1.5%

TR KR D E R 2020 #HB AL > 202] o

2016 # 31 2020 #H T E s 0 R E B 2020 2R AL (E R 02021) 2 E R
Al 4 Bt 35 A 70.0%~77.6% > 2016 & Afx 4 #Hc 168 £ 4 > 2019 & 259 A B F  E R E &
R 0 v ) B 20.8%~26.8% 0 12 2019 & H1F 98 A (26.5% )~2020 & i 84 A (26.8% )
B RERTEES 0 b A 1.9%~3.2% o
4 2-1-6 2016 & T 2020 & 7 ¥ E s » Dk 4

z R ik N ETREY N
Er | Emapeg |TRFMRST REF DRSS 3w 3
i =
2016 & | 168 (71.2%) (‘2]; 8;)1) N6 (25%) |14 i - S (0.4%) 236 (100% )
11 50
2017 & | 232 (77.6%) (16.7%) N6 (2.%) B35 A (1.7%) 299 (100% )
7= 6 (2.0%)
. A1 59 MR R R 1A
E: 29 iy Es 29 i 0
2018 208 (73.2%) (20.8%) P29 (3.2%) (0.4%) ~ B 3.7 4 (25%) 284 (100% )
g >
2010 & | 259 (70.0%) (“2‘2 5;)8> 11210 (2.%) B33 4 (0.8%) 370 (100%)
) 111 84 KRENER S a SR LA i S
& .09 Mk .99 - e 0
2020 223 (71.0%) (26.8%) P26 (1.9%) B 4 ov B R A (0.3%) 314 (100% )
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2017 35 86 121
28.9% 71.1% 100.0%
2018 41 66 107
38.3% 61.7% 100.0%
2019 44 58 102
43.1% 56.9% 100.0%
2020 46 58 104
44.2% 55.8% 100.0%
i 202 355 557
&3 36.3% 63.7% 100.0%

FTAL KR © F R 2020 £ A4R 4 5 2021
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Flrag ERD2ATN SEFEsr A B2 40 2GS XA A hFg s FRITEEF §
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L T 22 S A RS AR R e (T 5 4 e RS AT E kS - B
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HWaLPrpab fFL3 Pl napddorX 22 il Aae At R
WA SN PR FLAZ IR LEHEAS,2Z T2 FRTX ’#%;;‘éii AR
(=) E#ALS G4k A L pd dhh s

FRAAS T RRY QFRL A A RFER R B A RLEEF R
W AR § 2 Rt e LR D Bk A R FRSER 0 T B LR T AR
RS PR Bk A P 2 A AL AT T E BT SR 2 pd
2 JE ;i»;tqu:ugf BEa 7 pAapd A HBi A L ad 2 Fdms - o L&

2H 8 HE S W23 EERE A B U g AN RRIZ RS
AP
% 2-2-1 2010-2020 & (5% A A #esiit 4
P W 2010  [2011 - [2012 # [2013 i [2014 4 [2015 4 [2016 = [2017  [2018 - [2019  [2020
% s L ¥k 15,319 17,026 15,934 16,595 17,470 17,566 17,344 17,533 16,055 18,029 18,577
3 156 176 186 196 205 198 213 217 188 195 204
F A B A R A i
SRR 28 34 43 50 51 36 39 50 33 28 35
FEY] TR i Fdk ‘,,é,éa.
iHﬁ ri:;m j:: f7 - 127 139 142 144 153 162 174 167 154 167 169
F ks R A il 3 il 2 il — — — il — —
# 42 44 64 66 51 54 24 37 57 39 24
T — — — — — — 1 — — — —
ﬁs.;ﬁa % 42 44 64 66 51 54 23 37 57 39 24
5411 216 226 205 168 120 81 54 46 86 89 152
IR K EaRdi< ]
Y 79 95 74 59 46 31 16 15 62 25 35
B B 0T R A D
ik g 117 112 105 83 65 45 29 23 17 11 24
B 3 2 2 1 — — — — — — —
A6 a 17 17 24 25 9 5 9 8 7 53 93
EalioRk (BT rn) 126 81 60 58 28 10 16 17 21 9 14
W A 14,590 16,236 15,164 15,919 16,832 17,004 16,793 16,901 15,401 17,344 17,808
RHEH G R A b — — — — — 3 2 17 20 19 23
RS RN - 1 - - - 1 - - - 1 -
%2 B 5,161 4,757 4,644 4,719 5191 5840 5319 5315 5141 5563 6,132
R 9,429 11,478 10,520 11,200 11,641 11,160 11,472 11,569 10,240 11,761 11,653
SRiE A 189 263 255 188 234 219 244 315 302 353 375

TAL KRR ¢ E AR S E SR 0 2021 o

32021 ME R EAAFIRZBE R NEFRREPERISFETET R 28 8 020216 > F
104 -
4 Vgl. Friedrich Dencker, Unterbringung nach § 64 StGB und Beschwer, in: Festschrift fiir Volkmar Mehle, 2009, S.
43 ff.
5 EN2(2021) 0 @ ghiz3 2 0 | 104 -
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6 %152 (2021) > m4HIE3 2 > F 106 3 F 111 -

7 Vgl. Jorg-Martin Jehle, Grenzen der Spezialprdavention am Beispiel der MaBregeln, in: Festschrift fiir Franz Streng
zum 70. Geburtstag, 2017, S. 295 ff.; Johannes Wessels/Werner Beulke/Helmut Satzger, Strafrecht allgemeiner Teil: die
Straftat und ihr Aufbau, 46. Aufl., 2016, Rn. 23.

8 £452(2021) 0 W 4hir3 2 5 | 106 T F 106 o

9 Vgl. Axel Montenbruck, Deutsche Straftheorie, 3. Aufl., 2018, S. 233 ff.; Sabine Hohmann-Fricke, Strafwirkungen
und Riickfall — Lasst sich mit Hilfe prozesserzeugter Daten der Strafrechtspflege der spezialpriaventive Anspruch des
Strafrechts priifen?, 2013, S. 10-11.

10 22452 (2021) > w232 5 F 106 T | 107 ©

1 Vgl. Montenbruck, aaO., S. 250 ff.; Hohmann-Fricke, aaO., S. 11

12 Vgl. Montenbruck, aaO., S. 250 ff.; Hohmann-Fricke, aaO., S. 11.

13 Vgl. Montenbruck, aaO., S. 250 ff.; Hohmann-Fricke, aaO., S. 11.
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14 Vgl Angelika Bode, Konkurrenz freiheitsentziechender Unterbringungen: eine vergleichende Untersuchung der
landerrechtlichen Unterbringungsvorschriften und der MaBiregeln der Besserung und Sicherung nach StGB, 2004, S. 58 f.

15 Vgl. Florian J. Schmitz-Remberg, Verstindigung und positive Generalprivention: eine Untersuchung der
Verstindigung im Strafverfahren gemif § 257 ¢ StPO hinsichtlich ihrer Vereinbarkeit mit der positiven Generalpravention;
zugleich ein Beitrag zu den Straftheorien und der Strafzumessung, Diisseldorf: Univ.- und Landesbibl., 2014, S. 12 ff.

1 Vgl. Bijan Moini, Freiheit und Sicherheit — Versuch einer Rationalisierung der Rolle des Rechts angesichts
terroristischer Bedrohung im Rahmen des 2-Giiter-Modells, HFR 11/2009, S. 1.

7 Vgl aa0., S. 1.

18 Vgl aa0., S. 2.
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8 Vgl. Wolfgang Heinz, Freiheitsentzichende Mafregeln im Spiegel der Strafrechtspflegestatistiken, in: Vom

Bedeutungsverlust der Hauptverhandlung/Strafverteidigertag (38.: 2014: Dresden), 2015, S. 107 ff.; Klaus Hoffmann, ,,.Die
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I Vgl. Ulrich Eisenberg, Zuwiderhandlung gemiB § 4 Gewaltschutzgesetz bzw. Nachstellen gemiB § 238 StGB und
Voraussetzungen der Unterbringung gemiaf3 § 63 StGB, in: Festschrift fiir Werner Beulke zum 70. Geburtstag, 2015, S.
1117 ft.; Hans Joachim Faller, Unterbringung des Taters gemél § 63 StGB in einem psychiatrischen Krankenhaus nach
Diagnose ,,Borderline*“-Personlichkeitsstorung, in: Neue juristische Wochenschrift, 46, 1997, S. 3073 f.; Rolf
Griinebaum/Bernd Volckart, MaBiregelvollzug: das Recht des Vollzuges der Unterbringung nach §§ 63, 64 StGB in einem
psychiatrischen Krankenhaus und in einer Erziehungsanstalt, 2015, S. 20 ff.; Christin Promnitz, ,,Besserung®“ und
,Sicherung®: eine terminologisch-historische Untersuchung zur Bezeichnung der strafrechtlichen Mafregeln, 2016, S. 6 ff.
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2 Vgl. Thomas Fischer, Strafgesetzbuch: StGB, 68. Aufl., 2021, § 63 Rn. 26. & 152 (2021) » =2 & s $] B 2
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8 Vgl. Heinz Kammeier, Reform der psychiatrischen MaBregel nach § 63 StGB, in: Forensische Psychiatrie und
Psychotherapie, 21, 2014, 1, S. 8 ff.; Sanchez Lazaro/Fernando Guanarteme, Eine Dekonstruktion der MaBregeln der
Besserung und Slcherung, in: Strafrecht als scientia universalis, 2, 2011, S. 1215 ff. 152 (2021) » 22 T # s $1 A
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Auflage, 2018, S. 455ff. Karin NeBeler, Die sachliche Zustindigkeit fiir die Anordnung der Unterbringung in einem
psychiatrischen Krankenhaus und Folgeentscheidungen nach § 67e¢ StGB im Jugendstrafrecht, in: Zeitschrift fiir
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Jahr Unterbringungen Unterbringungen
nach § 63 StGB nach § 64 StGB
1995 559 757
1996 628 874
1997 739 1.116
1998 770 1.061
1999 709 1.191
2000 758 1.267
2001 790 1.370
2002 864 1.532
2003 876 1.643
2004 968 1.609
2005 861 1.628
2006 796 1.602
2007 1.023 1.812
2008 1.104 1.881
2009 968 2.176
2010 948 2.323
2011 881 2.427
2012 817 2.426
2013 815 2.457
2014 770 2.486
2015 818 2.460
2016 805 2.565
2017 804 2.829
2018 907 3.030
2019 969 3.317

( Deutscher Bundestag19. Wahlperiode, Drucksache 19/25692, 05.01.2021, S. 3.)
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8 Vgl. Daniela Hottl, Die Unzurechnungsfiéhigkeit als Mérz 2017 Voraussetzung fiir § 21 Abs 1 StGB: medizinisch-
juristisches Spannungsfeld, Diplomarbeit zur Erlangung des akademischen Grades vom Johannes Kepler Universitit Linz,
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