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A Reconsideration of Inquisitorial
Investigation of Criminal Court
from the Viewpoint of Diversified
Litigation Types — Taking Public
Nuisance Crimes as an Example

Fang-Ling Liou’

Abstract

This paper points out that the key to the question of whether
there is an obligation to inquisitorial investigate and how to
demarcate its scope lies in the relationship between the principle
of presumption of innocence and the theory of criminal
procedure structure. The 2012 Second Criminal Divisions
Conference of the Supreme Court of the R.O.C. took the position
of the so-called one-sided obligation of inquisitorial investigate
because of confusing the relationship. Therefore, this paper
argues that this Divisions is not appropriate. Under this premise,
this paper uses the relevant discussions of Japanese law as the
material for comparative law research, and proposes the so-

called “floating inquisitorial investigation obligation theory”

Associate Professor, College of Law Tunghai University; Doctor of Laws,
The University of Tokyo.
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based on the “viewpoint of diversified litigation types”.
Specifically, taking public nuisance crimes as an example, it
reviews how to properly determine whether there is an obligation
to investigate of court and determine its scope under the
litigation structure of the current law with adversary system as
the main and inquisitorial system as the supplement. Finally, as a
conclusion, based on the previous analysis, it proposes legislative
amendments to Article 163 of the Criminal Procedure Law of

Taiwan.

Keywords: the Presumption of Innocence, in Dubio Pro Reo,
Burden of Proof, Inquisitorial Investigation, Public
Nuisance Crime, Adversary System, Inquisitorial
System, Fair Trial, Fair Courts
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