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A Study of the Prohibition of
Reformation in Peius — Reviewing
Recent Supreme Court Decisions

Chuan-Ting Kao

Abstract

The prohibition of reformation in peius is legislated in
Article 370 of the Code of Criminal Procedure. This article starts
from two the recent Supreme Court Decisions and aims to
analyze the basic concept and legislation about this principle
with reviewing the interpretation of the Supreme Court and
theory. First, according to the legislative development, context,
and judicial opinions of this principle, the Author considers the
legislative model of Article 370 is a legislator’s decision about
protecting the defendant’s right of appeal and maintaining correct
judgement, in other word, that is a legislation basing on policy
rationale. Secondly, although Supreme Court indicates the
prohibition of reformation in peius and the principle of
punishment commensurate with the crime are different concepts
about the outer and inner limit of sentencing, it also considers

they have the interrelationship in application. This interpretation

Assistant Professor, Department of Regional and Social Development,
National Taichung University of Education; S.J.D., Hokkaido University.
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causes their effects to be interconnected improperly and makes
the prohibition of reformation in peius have the additional
function of commutation of the sentence to the second instance.
In conclusion, due to the proviso of Article 370(1) and the
Judicial practice, the interpretation and application of Article 370
has tended to maintain correct judgement actually and confused
the effects of two principles. Thus, the Author suggests the
solution is that establish the essential and positive foundation for
protecting the defendant’s right of appeal, delete the proviso of
Article 370(1), and reconsider the legislative model about

relevant legislation.

Keywords: the Prohibition of Reformation in Peius, Right to
Appeal, Policy Rationale, Erroneous Application of
the Law, the Principle of Punishment Commensurate
with the Crime
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