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A Study of the Legal Issues in
White-Collar Crime — Centering on
the Hospital Governance Regarding

to the Medical Care Corporations

Chin-Lung Lin’

Abstract

The purpose of corporate governance is the pursuit of
“maximizing shareholder benefits”, and it may fulfill corporate
social responsibility (CSR) at the same time. However, while the
companies pursue key performance indicators (KPI) of
operational performance, it often neglects to implement effective
corporate governance, leading to business fraud cases emerging
one after another. This situation occurs in the for-profit hospitals,
and even nonprofit hospitals cannot escape. In recent years, there
are many medical care institutions ignoring the relevant laws and
regulations of hospital governance in order to pursue business
performance. In general, the directors, supervisors of medical

care corporations use asymmetric information to engage in

Adjunct Assistant Professor, General Education Center, ROC National
Defense University, Taiwan; Ph.D., College of Law, National Chung
Cheng University, ROC (Taiwan); Ph.D., College of Management,
National Central University, ROC (Taiwan). E-Mail: chinlunglin@ntu.
edu.tw
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White-Collar Crime, such as illegal benefits transfer, related
party transaction. As a result, the quality of medical treatment
today is in deterioration, and the medical disputes are expected to
be endless. The term “company” is a corporate juristic person for
the purpose of profit making. Therefore, hospital governance is
obviously different from corporate governance. In particular,
there are both “public benefits” and “private benefits” in the
nature of the medical care corporations, and therefore, it is not
solely for profit-making purposes. Accordingly, it is a problem
whether the medical care corporation is qualifying to apply the
corporate governance related to the company law. In view of this,
this article focuses on the medical care corporations to explore
the legal issues related to the hospital governance mechanism.
For the medical care corporations to commit to corporate
sustainability, this article concludes that the medical care
corporations in medical care act should consider the followings:
1. The corporate governance of the company law should be
imitated, and the relevant hospital governance clauses should be
revised and added. 2. The term “independent directors” should
be stipulate in the medical care corporations regarding to the
medical care act. 3. The whistleblower mechanism shall be

introduced in the medical care act.

Keywords: White-Collar Crime, Corporate Governance, Hospital
Governance, Medical Care Institutions, Medical
Care Corporations
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The Dilemma of National Judges’
Election and Countermeasures
— Focusing on Japan’s
Saiban-in System

Ting-Hsuan Huang*

Abstract

In order to enable citizens to participate in criminal justice
trials, Taiwan passed the “National Judge Act” on July 22, 2020,
it will be officially implemented in January 2023. The smooth
and fair trial of a national judge’s case depends on whether the
national judge can be effectively selected to participate in the
trial process without prejudice and prejudgment, and involves the
voir dire of the national judge. And the manner of questioning,
which is a crucial issue for the fairness of the decision and the
achievement of the purpose of pursuing the crime.

In the operation of the Japanese “Saiban-in system”, there is
a wealth of practical experience regarding the selection process
of saiban-ins and how they should be selected, such as how to
judge the risk of unfair trial and how to exercise the right of

peremptory challenge.

Assistant Professor of Law, School of Law, Soochow University; Ph.D.,
Soochow University.
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This paper reflects on the operation of the Saiban-in” moot
court by reviewing Japanese literature and interviewing Japanese
practitioners who have experience in the selection of saiban-ins,
and by comparing the Japanese practical experience, analysis,
and feedback, as a reference for the selection of national judges
after the implementation of the National Judges Act.

Finally, since the purpose of electing national judges is to
bring diverse social values into the courtroom, to discuss with
each other, and to form a judgment, this paper concludes with a

proposal for the selection process based on this purpose.

Keywords: Election of National Judges, Fair Court, Danger of
Unfair Trial, Peremptory Challenge, Civil Participation
in Trials, National Judges Act
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Controversy of Criminalization of
“Stalking and Harassment”

Nai-Hsuan Yang

Abstract

In April 2021, the Executive Yuan proposed the “Stalking
and Harassment Prevention Act” and sent it to the Legislative
Yuan for review. The bill refers to the legislation of the United
States and Japan. Criminalizing stalking and harassment aim to
solve the endless and uncontrollable situation of stalking and
harassment in society. However, the establishment of the
elements of the crime may involve different behavior patterns,
including the traditional type of stalking and harassing, as well as
the technology type of cyber-stalking and cyber-harassment.
After sorting out the relevant legislative models of American law,
this article puts forward analysis and suggestions from the
perspective of comparative law. And hopes to provide some
recommendations for Taiwan’s criminal legislation of stalking

and harassment.

Keywords: Stalking, Anti-Stalking Law, Cyber-Stalking Law,
Model Stalking Law, Sex and Sexual Orientation

Assistant Professor of Law, Graduate Institute of Financial and Economic
Law, Feng Chia University; J.S.D., Washington University in St. Louis
School of Law.
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423550 N B 25 RO U B fiy b o Ry I B e 4 52 25 TN Y S ERAE
SERIEY ) W EERCAHER B - EEAI R R IEESE
IR PR B B EIRON ~ N2 K ~ BN - PR LA H AR
S -

RESH > ZERKRRBELZCHFEEBE=1TF iR
B 1T R S A RE R Y EE EEREE - BEAR - HTHY
SREEEITE  EEREAYH I A &2 BB T RIVERREIR
ARG (E#E - fRIZERE)AES (U.S. Department of Justice )
FA2021 4 H FrATRHI2016 & % BIEIE % 2 2 33 & 4F 2
(fiifE " 20165 AL ) ) > =E20165F-47H 380 A2
PRIBTT RV E AN » LB RIRET MIRET BERA
G - oy kR TG AYERE |, (Traditional stalking ) Ei
TR FESIERIE | (Stalking with technology ) © - FizH

w

4 OAGN933F A TR | B 43 53 5‘)5,5'] e E K ST AN
® ; See Modena Group on Stalking, Protecting women from the new
crime of stalking: A comparison of legislative approaches within the
European Union, Final report, 79 (Apr. 2007), http://www.european
rights.eu/public/commenti/stalking_testo.pdf (last visited: Aug. 5, 2022).
Christine B. Gregson, California’s Antistalking Statute: The Pivotal Role
of Intent, 28 GOLDEN GATE U. L. REV. 221, 221 (1998).

Suzan van der Aa, International (cyber) Stalking: Impediments to
Investigation and Prosecution, in THE NEW FACES OF VICTIMHOOD:
GLOBALIZATION, TRANSNATIONAL CRIMES AND VICTIM RIGHTS 191, 191
(Rianne Letschert & Jan van Dijk eds., 2011) (ebook).

Jennifer L. Truman & Rachel E. Morgan, Bureau of Justice Statistics
Special Report: Stalking Victimization, 2016, 1-2 (2021), https://bjs.ojp.
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FEHERE , ZEER T B A 2B EEERS - T
ng o an e B RN~ AR R Rt R Bl ~ A T iEHEE
e E AR ZUEHEREE AN ZATHE ~ AT #E N AL
A IES BT 1 A TR A B Z BHUEL ~ B B A RS (A SRS B
BT R EE B A A B A EE) - KA
St EZFESFEURENZFEABIRTOEA > &
ST #E AR 19% (B2 BIRHS T B ARG R 2 F
ANBE R 130E A > S EFTAE#E NBHY34% © i [FHF 2
FIE A AR E DL 2 BIR F R BRIB Y 2 F NI By
V77N 3L EFTA 3 E ABI47%° - Bl A HE 1 It
HEZ A A - S HRERVIRIBIUIR T - AR R B et 11
R EIEIETT Ky - (EBE EE SN uE M EAVEREE - BitR
TRy o FEMES G K i Covid- 19 IE B TV EE - HEH]
FHL TR T R > TR R EE B E W mmey—IE -
Rt > EEUEAI R e BE LR TR T B BREE
TR > BOIEIR S im SR B AR ST E 2 S5
E15 B EZ R R A LERUA S -

gov/redirect-legacy/content/pub/pdf/sv16.pdf (last visited: Aug. 5, 2022).
1d.
1d.
1d.
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P B et W A Y R R 4 0 Y R AZ R Y S P R BRI AR A%
=100 DR BEEAE L 215 0 TLAL BRI AR A 201 1
S EKE > MEEEEmEERL T HFRIEE
A B ANETHERHE G 0 AR EE R ANE A AT
F o BEEIA AT o PR A S IR B R ES [ Sy B AT
FE M1 - R KRAVIE HEERERET > 171990
o INEUN & BB aI LR T ERIBIT A 0 ATHEAIR
BRIEE" o
FE A INBUR R BT s AFEAL ZAE Ry » BT FD
BURTRR 1994 FE RS R A - BUEERSSTE - B8
(Joe Biden ) <HfsTfeZ i " K 2% 175, (The
Violence Against Women Act > B§fEVAWA) o 325548

Ashley N. B. Beagle, Modern Stalking Laws: A Survey of State Anti-
Stalking Statutes Considering Modern Mediums and Constitutional
Challenges, 14 CHAP. L. REV. 457, 467-68 (2011).

Robert A. Guy, Jr., The Nature and Constitutionality of Stalking Laws, 46
VAND. L. REV. 991, 991 (1993).

R BRI E RO R R G R 0 T AR RAR
338 7% (Anti-Stalking Law ) X #F 2——dkam & B 48 Bl 7% ) 28 4%

RRIEAESRR 0 24534 - 2013414 - B10-14 -

Lisa N. Sacco, Full faith and credit: Interstate enforcement of protection
orders under the Violence Against Women Act of 1994, CRS Report 2
(2019), https://www.everycrsreport.com/files/20190423 R45410 672f9¢3
3bc12ac7{f52d47a8¢6bd974d96e92102.pdf (last visited: Aug. 5, 2022).
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HHTRIAE - Ga a0 e Sl B 14U 3R
2 E W LB T 24k E ) (Safe Streets for
Women Act) ~ $F¥RERT B BE R 2 2 E
AR OREEEL R B [ e L2 2 505  (Safe Homes
for Women Act) ~ fRIEHE 2% 27U I R ZEFHY T M
27 BB E A ZE | (Civil Rights Remedies for
Gender-Motivated Violence Act) -~ 7|54 L4 EMHIE
FHFREMHZHMNEAREEN " g LEEVLEE
(Equal Justice for Women in the Courts Act) ~ F£HHFF
G R dm 2 S E MR R E VTS B R 0 T R LR 70k
o = ( Violence Against Women Act
Improvements ) ~ ZE 17 EAFZAEAH B AU IR & B EE 2T T B2 R
S el e 2% S UFERTERY T R 2 H IR U TR B Bl e =
J1J89E & = | ( National Stalker and Domestic Violence
Reduction ) DAFe St ¥4 R 52 FE fi 20 81 5 B AH B e B i B
" 2R R L ERF#ER  ( Protections for
Battered Immigrant Women and Children) " - 19964F » 2
BE G — 2 T EETT R ASR(L o BHER AR E fEE
BEGEMA - mMEMABERREZ 2T R (BN
[ > B B IFIZEIUGE" -

G B B 22 32 B Ik S BUR $1 ¥ i 2O SR DR HY LA

" See Tracey B. Carter, Local, State, and Federal Responses to Stalking: Are
Anti-Stalking Laws Effective?, 22 WM. & MARY J. WOMEN & L. 333, 338-
47 (2016).

® 18.US.C. § 2261A (Supp. II 1996).
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EBEEZEVAWA | ZEVAWAINTRIEHF » HGEUJER
HE TH] 25 SR 1] Y 3 B B SRS R AR B i 2052 A YA A
ATHE > AR H P —= W NSRBI NE AT LAV
FORELREE - X R1996FEBBIG A #E—HETE "IN
P2 PR B 1T By BE =i B[ )8 A | ( Interstate Stalking
Punishment and Prevention Act) - A #ERETT B ASEL °
EEHFETEFRENX L - P EBRE R BT - K
B 1LAZE BBUA NIRRT | B 22 W H ARV E Kt & F
AR BE T BRENRE ) (YO EEECE - e E R
i T AR L B0 T EHME ) BVBE - Al R R RS
B B A R AR A IR o o7 = H B RS Y A TR Ty
Z o FlSFERRE B N E B EH2019F 1 E MG &
pERIE a2 o KEBSTHEEAE - SRR BT BRI A A
BRI " AETEHE NECRRE - 2
MERSIFEE > HATETEREER" ) - 2BN LA
NI AZ BNRH T ST DA 276(% T k5]
SEIE ) A 183 M T EHAE SRR @M T HIE | 2 &%

0 plwls o K EBIIEERBE AT SIS E RS e

okt - 202144 A 208 - https://www.cna.com.tw/news/firstnews/2021
04200207.aspx (k£ #| % B : 202259A88 ) -



W CIRMERERIT R, ASRMEFEE

fRA" -

HE—EZE  ZEEREEENEEI A GEREE
VAWAZ th » (R 1 B L 1 IR B A Y TR0 A SE o 38
BREUHEFENEE B AT > WBThEEE AN
@@%ﬁTor%wﬁﬁﬁij¢%ﬁ’ﬁﬁm%mﬁﬁ
ﬁﬁﬂﬂﬁﬂm%k 4R B R IE 2 A LEE14970% ¢ T
FRIB LR Bk Aﬂﬁﬂn%A (5 4 B PR 9R g
EEBI4930%™ o AT AN - B S B A BRI U SR 1T s BE 2R
R M2 EH NS - ARMAERTE IR EES U B
MERARTEE - ©IER RSB BB — R > Foeit - 12021
A 25 BB S URT SV AW A B FELHME 2 22 T 478 8 1 {66 S0 B
BWAEA— = ZEEHREHRERE T 2R ER
17~ HUFERIERHUSRIVLGBTQZ EH™ ) » A[LIE IR
R gt 0 Ut 1 S A R YU SR A B B SR BOSR L fs » 6
EBERTE IS AR T EMER ) (FRILSRRE L -
PRI - PRAEIUSRAVET E AR R A ISR - R REERAR By (E

H 5 SRR ERE T A % - https://lis.ly.gov.tw/lylgmeetc/Igmeetkm?
$SAPIINTPRO!!XX%28%E9%81%8E%ES5%A4%B1%E8%87%B4%E6
%AD%BB%29%20AND%20DA%3D1100101%3A1101230 (& # &
B :2021412A308 ) -

Andrea Mazingo, The Intersection of Dominance Feminism and Stalking
Laws, 9 Nw.J. L. & Soc. POL’Y. 335, 345 (2014).

See Truman & Morgan, supra note 6, at 6.

Jo Yurcaba, Exclusive: Violence Against Women Act to offer support to
LGBTQ survivors, NBCNews, Mar. 18, 2021, https://www.nbcnews..com/
feature/nbc-out/exclusive-violence-against-women-act-offer- support-lgbtq-
survivors-n1261331 (last visited: Aug. 5, 2022).
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PREERT IE R Al Bl Ry 2OPE iR - 1 HE AT L EE AR Ry 51 3 —
{57 et R ORFE RS S & -
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SR 1980 (U LARAT » ST ERITER BT Ry 01 S5 E

?Ex 1% BE 125 18 &% 17 Ry 1 BE 195 id e 122 B0 132 4T B R 211 2K e

' FEAEESE (harassment) ~ JRVA{R A (trespassing) -
‘P;\% (loitering ) FIFU (intimidation) 2"« ZRTf » iZLLfH
REVAR NG A R BB T By (ERERFERETT R Ry B H.
AAEBHINTT Ry - EEAIRCEEIRIE ~ NBE AN R L - B
Bt FEFTAEREENGERECHE S 2SR EEK -
FIRET REEABEN - EWWENSESEE LT A SGR
FE? o N EBSOM MY IRIBET S A RRA - LTS
B TR N B2 PR AB TR SR BN o A7 1T Rl Y 1 i S BB VA Ry
BT HRDAER S B W FL BN S pRAB A Ry BEAG 0 AT »
& ST YU BRI PRI 1T Ry ARl fE Ryt - DARARE &
e M 55 [ 25 RE VA T R ME SR IE 1T R 0V A BLAE BR 5 >
8 SR B R BRIB VAT YA LS8 B i i S8 2 - (R R EAH
[BE LA A 28y 2 ELE o3 AT B 5%

2 Caralin Branscum, Seth Wyatt Fallik, Krystal Garcia, Breanna Eason &

Kayla Gursahaney, Stalking State Statutes: A Critical Content Analysis
and Reflection on Social Science Research, 31(4) WOMEN & CRIM. JUST.
261, 264 (2021).

Nga B. Tran, 4 Comparative Look at Anti-Stalking Legislation in the
United States and Japan, 26 HASTINGS INT’L & COMP. L. REV. 445, 449-
50 (2003).
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(—)fE&i X fRiBj% ( The Model Stalking Law )

FEEIMNT 1990 5T € KRB A% » PEE T8 N 1L
EVERR ~ BEFSEUR AV BRI TLABUATE o B T & INBUR FE4E
58 & NN S ERAE VA » SE B & 7R S 1992 47 15 78 4 %
ZE o IMEER 22 5] A% RS (National Institute of Justice,
NIJ) AT K EREERVHRAM5E » GRS RVUTH LR
F— o HEBINAVIREEARMHBEEEILEL » £ §HlE
o E AR EEE R ERES = RHHFAEGE R T
HwENRBINE & B8l » fREAFEBM —F1% Mg HRE
HEEIEZ G5 R™ - 19934F » NUSEREHEH T 199347
AR S B L - NB B & NS F A EA R - B4
JE 75 DA gt S AH R R BE Y S a0 & I & NHY SR AE VA TTOA
RS R - T ST ERIB AV R B A - LRI
EHGEE PR OREE ~ TN DL T J7 Y A BE 5 am R B
a2t

88 IS BB R Y 2 e DL R BRIE AT R 1 =AY B SR Bl
A BINAYH BT AR M g BUE TE - ELBFOA
FE2006 B FIFH T 2EREANL 248 | ( Global Positioning

% Dawn A. Morville, Stalking Laws: Are They Solutions for More
Problems?, 71 WASH. U. L. Q. 921, 932 (1993).

2% The National Institute of Justice, A Project to Develop a Model
AntiStalking Code for States, A Final Summary Report Presented to the
National Institute of Justice, 92, Oct. 1993, https://popcenter.asu.edu/sites/
default/files/problems/stalking/PDFs/NIJ_Stalking 1993.pdf (last visited:
Aug. 5, 2022) [hereinafter MODEL CODE 1993]; See Carter, supra note
14, at 372.
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System, “GPS”) Bt = AN 2175 » I AHUEEAN
Z e 2007 RF - EEATEHFILIEHE Ad L (The
National Center for Victims of Crime, “NCVC”) g T
# S PRIBTERVBIEARA » 1% 1993 NIJEE Y A 15 80 [ BR
EVEEITENEG - WA N ERETE Z BT Z A BA
PR ET R B R R - BEMENEBEEARER (F
—2) DERBEBEGRXWmTE (F=8) * - £
Z I S PR AE VA B IR AR Z BRY » A IRGR G N ET E
[ERAETATR R — 2 - AR e £ INAE i E B
SUR A B S ERIBTAR - FE=S 8 2% M H: [5) 0] 88 A 5
PR FE2007F IS BB A B ERA > £
HHHRRE T

1.37;52 B (Legislative intent )

FHIAE 1993 4F AR i S pRIBVE T - WRBHE AR
fiE] i HA e R TR 1105 8 SR AB VA 2 M H WY B A T
B RMAE2007 e - 1 #i S IRIBABNEHNER S
(Model Stalking Code Advisory Board) ZHE & NEERHET
TERE - AR ILE S M m AR T Rl e Ry B B AU TR
Z ElE - DISEINEE EA RFRE T A - iRe BB )
3R R B T R R

25 18 U.S.C. § 2261A(2)(A)(2006).

% THE NATIONAL CENTER FOR VICTIMS OF CRIME, THE MODEL STALKING
CODE REVISITED 19 (2007).

1d.

2 14, at 28.
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E IRV #E S pRAEVE T » 30 R S NI AR EBE R
PRIEAT Ry Al RE R E M = AV ABSAL R ERESD » B AR
s B E N S HA A2 BB B 0 6 HERBAT Ry Tl
REER R E = ECMIUIE R A Z VIR © It » B EDE
RERIEREMR S ABRIBTT REVERE (L HER BT FHY R [EE
o EEEE M ARIMEM 7)) » DIEARETEEE
R B TE AT A T R S B A% - HEIEEIL
EHEHRETERER - 88H BN SAVER 1R T AH B
EL KB ER  BREETEAZ HEY -

2ERBEH—IREBITA

2007 FHY IR PR IBVA B IERR S » ERIETT Ry E FAHE
HEEET o RIBILIEZHER Y T AR R E 2
N Fs—%&5 217K (course of conduct) - BAKIEG/E & Kl
HIFERZ — BN AT R E— A E 2 A R E] () F i EE
ot Y22 B HAL S = ANHYZe 4 0 B(b) i plefth A i Ay
BT W RERERIBIUTE o | MR DI F S
AR FEL > TERER T R TR WL A
b o EEEERIBA B IERRRIANE T — R 21T R NERHA
frE > [ =E RIS LA ER - TR
AR — 25 2 AT Fefts » WI{EECRIE LA 21T 5 > &
SEANRNEES B8 - MEsCRBE =77 » ABEMAT
g~ 50k - FEL - B - BT E BERNE - B - B - B

2 14 at24.
30 14 at24.
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1 B ERM A > SE TR A E TR

B T =RV AT R ERETE 0 EEA T ol
e E L BT R ST E A —EREAN - PLRAT R
A S s E - AR TS ER RS ) B A (E 2
B B SEmIE BT E > BEEE— R A
RyZ 0 BINEREIE A S A Z R - fld - e NS T —
BINZAT R WUES K+ T E DL ERVTT R 0 B {E
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3 14 at 24-25.

32 1d. at 44-48.

33 ARK. CODE ANN. § 5-71-229(F)(1)(A) (2017).

3 MINN. STAT. ANN. § 609.749(5)(b) (2020).

% THE NATIONAL CENTER FOR VICTIMS OF CRIME, supra note 26, at 45.
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37
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Id. at 47-48.

1d. at 48.

Id. at 25.

Id. at 25.
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Eric A. Johnson, Understanding General and Specific Intent: Eight Things
1 Know For Sure, 13(2) OHIO STATE J. CRIM. LAW 521, 530 (2016).
42
1d. at 527.
43 THE NATIONAL CENTER FOR VICTIMS OF CRIME, supra note 26, at 32-34.
44
1d. at 33-34.
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4 14 at 34.
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Y 1d. atsl.
8 18 U.S.C. § 2261A(1) (2021).
19 18 U.S.C. § 2261A(2) (2021).
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%0 Office for Victim of Crime, 2017 NCVRW Resource Guide: Stalking Fact
Sheet, https://ovc.ncjrs.gov/ncvrw2017/images/en_artwork/Fact_Sheets/
2017 NCVRW _Stalking 508.pdf (last visited: Aug. 5, 2022).
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4 See Carter, supra note 14, at 379.

% Kelly Bracewell, Paul Hargreaves & Nicky Stanley, The Consequences of
the COVID-19 Lockdown on Stalking Victimisation, Journal of Family
Violence (2020), https://doi.org/10.1007/s10896-020-00201-0 (last visited:
Aug. 5,2022).
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ed., 2017).
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%8 Jennifer Truman, Examining Intimate Partner Stalking And Use Of
Technology In Stalking Victimization, Electronic Theses and Dissertations,
15-16 (2010), https://stars.library.ucf.edu/etd/4214 (last visited: Aug. 5,
2022).

% Steven D. Hazelwood & Sarah Koon-Magni, Cyber Legislation in the
United States: A Qualitative Analysis, 7(2) INT’L J. CYBER CRIM. 155, 157
(2013).

% 1.
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7

%2 14 at 156.

% 4R wn o MBREIEITAZEH AL EERY Bk KB
2 2 55 3450 0 20184F » B 55-99 o

o4 Wei-Jung Chang, Cyberstalking and Law Enforcement, 176 PROCEDIA
COMPUTER SCIENCE 1188, 1189-191 (2020).
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2 MINN. STAT. ANN. § 609.749(2)(c)(8) (2020).

3 MINN. STAT. ANN. § 609.749(3)(a)(1) (2020).
“[Clommits any offense described in subdivision 2 because of the victim’s
or another’s actual or perceived race, color, religion, sex, sexual
orientation, disability as defined in section 363A.03, age, or national
origin;”.
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Criminal Judgment of the German
Federal Supreme Court BGHSt 67,
29 — Evidence Ability of
EncroChat Data

Shih-Fan Wang’

Abstract

Since 2017, special encrypted mobile phones of EncroChat
have been found at drug trafficking scenes in France, where
EncroChat users are located all over Europe and the high
technical threshold makes it difficult for the French police to
identify users and capture encrypted communications. The
investigation was led by Eurojust and was conducted jointly by
France, the Netherlands and Europol under the operational code
EMMA. In 2020, the French prosecutors obtained a judge
warrant for the investigation of the Trojan horse, which was
secretly used. The results of the French multinational Trojan
investigation were extraordinary, with 32,477 compromised
EncroChat phones and a Trojan horse that reached 121 countries.
The EncroChat data was provided by France to other EU

countries through Europol. This was clearly a successful Trojan

Associate Professor of Law, National Taipei University; Dr. jur. Munich
University, Germany.
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war for European prosecutors. However, behind this success, the
case of EncroChat is facing a number of legal challenges, as
human rights protection and technological investigation are at
stake. In terms of the use of evidence, the EncroChat data
obtained in France was later used as evidence in the courts of
European countries, and there were numerous legal disputes.
BGHSt 67, 29, which represents the position of the German
Federal Supreme Court, focuses on the prohibition of the use of
evidence for mutual legal assistance in five areas — principles of
international law, public order, the rules of mutual legal
assistance BGHSt 67, 29 examines the reasons for the possible
evidentiary prohibition — principles of international law, public
order, mutual legal assistance provisions, german constitutional
or german code of criminal procedure — and responds to the
different opinions in the literature in order to affirm the

evidentiary ability of EncroChat data.

Keywords: EncroChat, EU, Evidence Ability, Mutual Legal
Assistance, Technology Investigation



R AR RREGMSEEFBGHS 67, 29

{ill

— N
=8

20174F B4R » EBITE IR B - B —AE 5
EncroChatfy i1 2% i sl F-1% - EncroChatiF 2 F 32 —
AFES s = iRl - K TR (@A L2 o bk
$50H ~ 2852 JE - GPSEMr fAIUSBEEgIE = ~ H &R
B nEFHE P EE IR o 98 S ER B O 1 H A
EncroChat f] Pl VEHE 5 IO ~ BREEMIERAY T B4 PINGE

( panic PIN-Code ) - F P18 & & 7 Fom AFFARAYPIN

5 S EIMER FHRA A ER - R A SR A e
R AE &R 7~ RS > EncroChat -1 {4
W T RIT WRRAKRET IR SR - E SRR o UG
L E > 75 > {HEncroChatfi AR A B THISEE - i
I EMIEE R kEE R - B{E1.61080T - FofE H 5
YA R BEA -

EncroChat ] 7 J& B s & BION > X IRl P = > &
B & DB P B oy RIEERUIN & m s N A - g - EEREE
A G (F4HS% (Eurojust) FZT > JK B BL{HT BE K B
Z4H4% (Europol ) DATTENUIEEMMAIL[E{H & - 2020
o AR THOER] CFISEFFEAE) F706-102- 152U N #
E 0 BB EBRZAEZ REEESIR - f€EncroChatfH {EHY
EEEE A E R 0 EE AR FRARERE
T o JEBIR B (5S¢ EncroChat i fS B sl 1 - 58 25 B
PR ERE - ZRBEBEAREEEKEIENL > #ARN
EncroChat 515 #32,4775 » KE K K I121EEZ - s

165 ——




—& 166

2023487

ﬁ']iﬂﬁ@ﬂll#ﬁﬁ/ 72 ’*353;5

nal Poli e Preven

FHIMELR - F P b4 ~ SCFREEN ~ Him e TRV
REAEZE - SRRV E R A S RS - R ARV NS - F
f% 55 i Notes JE FHIZ NAVEL E AT - FHRGEEFIAE At
HESERIER 48 TT05 -

7B EncroChat &} - 75 % B BE JH S5 40 48 » $2 {145
HAr ek o fEEREE R ROE R - BHRUEERF -
I B2 E B (H & %[k (Europdische Ermittlungsanordnung,
EEA) T IAE » 732 5¢ B4 2 EncroChat &} » [F]HF 55
KIEEFEE fﬁlﬂ$ﬁ)ﬁ?_fﬁﬂfﬁ:@iﬁﬁ%ﬁééﬂ - [
A I E R R A T bR AL G SR M E R SH I 2 BB B A A Y
EncroChat & f} » R EE e th 2 22 [F] 32 18 B S5 42 B (5 )
Fr% 2 B EncroChat & o 5547 17 EncroChat & T 18 [5]] /£
b g s RAE T -

IS - BEEAUM B 20225 R B Bk FR i = A e T SR
HHIBGHSt 67, 29" o {8 B I 24 e 49 55 (4 20204E:6 A B
78 » [ EncroChat& R XA K1 i - EncroChatZ20154- 5% 17
AR RN R e it > b B AT 7 (F A B
EncroChatf&H F-% - DASZF i E FEEncroChat ] & 7 [ 7
frinaZ e o ARSI BIAUS 2 B A = 09 B A0 3k
R 0 ZERB G EEE—TIEE Bk FHER
B - EEFEEONFIHAEE - DIER &G - HEE2 K

BGH, Beschl. v. 02. 03. 2022 — 5 StR 457/21 (LG Hamburg).
Dennis-Kenji Kipker/Hauke Bruns, EncroChat und die ,,Chain of

Custody* — Digitale Ermittlungen als Bewéhrungsprobe fiir ein Recht auf
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) ZERINAHIEFEBEER (733.) - [25]

1L —— W E A E—EE G a5 K E F R
KB Gk (4 (50 P FR LR GRS S YRR R AR, - A=A A B
WS BBA SRR I HE - EBELIEET BEEKE
Z WNELE B E (BGH, Beschl. v. 21. 11. 2012 — 1 StR
310/12, BGHSt 58, 32 Rn. 21 mwN; v. 09. 04. 2014 — 1 StR
39/14, NStZ 2014, 608 ) - MHEFIL > HETT HHYEENE
—FREFREIA FE I RSN (REREESRTES - 52 A
5 & % 9 % % 2 I8 Bl Wortmann, Die Européische
Ermittlungsanordnung in Strafsachen, 2020, S. 125 ff.) ——
JEMR W55 K BUAEREFE 2 (Frdflocus regit actum » £ 5,
Schuster, ZIS 2016, 564, 565; ders., Verwertbarkeit im

Ausland gewonnener Beweise im deutschen Strafprozess,



R AR RREGMSEEFBGHS 67, 29

2006, S. 29; Pauli, NStZ 2021, 146, 148; Zimmermann,
ZfIStW 2022, 173, 176 jeweils mwN ) o ¥fif > g E5KE
A ERERE - JR A EA TR B 5 K EBUAB R 7 K B A AR
ZEINLLER (£ HBGH, Beschl. v. 21. 11. 2012 — 1 StR
310/12, BGHSt 58, 32 Rn. 34 mwN; v. 09. 04. 2014 — 1 StR
39/14, NStZ 2014, 608) - HEVJIMNE > & @ & 2 M@t en
B A KRR ERE L WA e BB S P
Ao B iE E I ph boEm AR Pl R T — 5
( BVerfG, Beschl. v. 04. 12. 2019 — 2 BvR 1258/19 und
1497/19 Rn. 55; HansOLG Hamburg, Beschl. v. 29. 01.
2021 — 1 Ws 2/21 Rn. 79 jeweils mwN ) - [26]

a)EMOEAEBLARN (BREESRES) &
%o (BUHEESRIES) BT EEEREEEEKE (15
SHEE | ZEE > 2RIESEUEEGR) BB ML INEH
HhHEFE I - L EFEAUSECEE 9 5E KB (55 HEE ¢
HATE - 2 RIS F 2B Somi R H A EE
5o MEE#F KBEIRE 288 (2 RIESIEAHERET
BEEE3 ) A H RS VS 2A) ~ F10RF2IHF azl ~ 5
13frEB1H) - [27]

BRFHRP AR AR P H DR
B (2 RIFOIAB B 2RI 68 ~ F50F 1REE21H
B BE A (F (R 4955 82 R 55 1 75+ B Itk 5% 2. Mavany, Die

Europédische Beweisanordnung und das Prinzip der

gegenseitigen Anerkennung, 2012, S. 3 ff.; Wortmann, Die

175 —




— 176

) B k@ U IEbhaE 3558

Criminal Policies and Crime Prevention

2023487

Européische Ermittlungsanordnung in Strafsachen, 2020, S.
66 f.; Ronsfeld, Rechtshilfe, Anerkennung, Vertrauen — Die
Europédische Ermittlungsanordnung, 2015, S. 70 ff., 194 ff.;
BT-Drucks. 18/9757, S. 17; BT-Drucks. 18/4894, S. 12 f.
jeweils mwN ) e B F 22 S & ~ X THE I a®
B RO AR GHERAL LRI R FET R
o AR X RAAER] (BUREESIRTECIDAT S 198,
Bh)) o RAERAT L AR L Hnd
RHIMETP S DR MES R A FAH L AR
TR FEFRNE (BOFRNRAILIAHEBE 19824 -
F34)) - [28]

REEATRIE EET AR - REEFE Ry TABIREEHZ
FREEFEZEEH Y RBEHRE T8 (EEE
CIRIES ) BEeiy (RI3EEINY ) HEET a0k - IEMTER
B = R EMERE L - BEAREREAAVEHEDIREE A
EEHEMEER (5 - NN RO any/EA - 8
T8 o7 & A+ TR AV B A AR (R £ A Schleswig-
Holsteinisches OLG, Beschl. v. 29. 04. 2021 - 2 Ws
47/21) - [29])

byt —5FH > 2 EERH (HEMES LG BE)

( Gesetz iiber die internationale Rechtshilfe in Strafsachen,
IRG) B 7#L (BUEAEHESIRIES) (§§ 91a ff. IRG)
sHAL - ENE TR E (BUREESIRES ZMaE
H > §§ 91, 91a Abs. 4 IRG) FTEIERYIRSCZHER - BIE
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M Z 1% - TR 5 #UE 55 K fE B & 455 K2 A iR
RZEREGEISHARE - M52 RRAP# R RE
%h B OREH Z3EYR0E Y B (4 A KG, Beschl. v. 30. 08.
2021 —2 Ws 79/21 und 93/21) > A4 > gm0 S endE 4] B
Wik ¥ AEIRE Y B x 4o FE (£ H Schuster, ZIS
2016, 564, 572) - [30]

O SR BUAR < MRV EDEA G BIFRE » M i AR E B
MEFOR AT it 2 5898 - HAEZFH KB AEE#EE - BN E
2 OKBIE CHINBDE (B 23R BB A M7
[l > 25 Wahl, ZIS 2021, 452,455) - [31]

QLB EEG BREE < o WSS (E AR (A
HE > &A@ 2 2 M BREZ SRS 0 B E T AN T
Ak p A apz Fzrd (£FEBGH, Beschl. v. 21. 11.
2012 — 1 StR 310/12, BGHSt 58, 32 Rn. 22; v. 09. 04.
2014 — 1 StR 39/14, NStZ 2014, 608 jeweils mwN ) > |4
EREEEEL (T Ra) ~AHERE (T b)) B3
g (T Ro) o BE ek & A R 28R
—FREAZF (TRd)) BERFaE (T Re)) &
e A o [32])

Atk TG A TR RS RS S
6 4 (B It 5F R Radtke, NStZ 2017, 109; Schuster,
Verwertbarkeit im Ausland gewonnener Beweise im

deutschen Strafprozess, 2006, S. 135 ff. jeweils mwN) >
plan A RIU ML B A (¥ gt - BGH, Urt. v. 08. 04.
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1987 — 3 StR 11/87, BGHSt 34, 334, 343 f.; Beschl. v. 21.
11. 2012 — 1 StR 310/12, BGHSt 58, 32 Rn. 22; Radtke,
NStZ 2017, 109 mwN ) - JE[E] 48 4 1 H S E S 72 B
TEERE B I P 2 (Y EncroChat B3] - 5550 » 72 H 1
B N PR (I A H 2 (Y PR SR M (2 . Zimmermann,
ZfIStW 2022, 173, 188) - [33]

b)iz B A8 r%ﬁp;ﬁﬁ‘xig.‘% Ho DA RER S RPN AR
BLed 3 RA RN (2EREEREESRIESCE 1RE4
H 5 BB NS EA G A 91bMk ~ B304 5 BERHI
Br & > 3% B GleB/Wahl/Zimmermann, in Schomburg/
Lagodny, Internationale Rechtshilfe in Strafsachen, 6. Aufl.,
§ 73 IRG Rn. 1 ff.; Ambos/Gronke, in Ambos/Konig/
Rackow, Rechtshilferecht in Strafsachen, 2. Aufl., § 73 Rn.
1 ff.; Ronsfeld, Rechtshilfe, Anerkennung, Vertrauen — Die
Europdische Ermittlungsanordnung, 2015, S. 169 ff. jeweils
mwN ; e B AREAMEE > RAERERARBKFE -
HansOLG Hamburg, Beschl. v. 29. 01 2021 — 1 Ws 2/21;
Brandenburgisches OLG, Beschl. v. 16. 12. 2021 — 2 Ws
197/21; OLG Koln, Beschl. v. 31. 03. 2021 — 2 Ws 118/21;
OLG Karlsruhe, Beschl. v. 10. 11. 2021 — 2 Ws 261/21 : F
rEE K N EE R 0 Wahl, ZIS 2021, 452, 457; LG Berlin,
Beschl. v. 01. 07. 2021 — [525 KLs] 254 Js 592/20 [10/21],
NStZ 2021, 696 ) - [34]

TEAH B EREIR A R CRTHEENAY ) HE e Ho B R B i
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Al RE M EARRA 1% (772 RBGH, Beschl. v. 14,
10. 2020 — 5 StR 165/20, NStZ 2021, 286Fg i A e4% {5
FahnE F4% - JUFRRFREIZ2018F K ) - AR LiEAE
FlEL > BHEEIREARGETREIEE ST - X
# i EncroChat A H5| Y & T A - {72 H IER BN 5 FT4E
o SRR EERGHEE LR (Rral@ s milse ) ZIU5RM
G BTN A < AR ~ AR AIE LT o 1F FEARES
T FIRUEERR Pt IHE E # ¥ EncroChat A =]y
A& FH N (2 R HansOLG Hamburg, Beschl. v. 29. 0I.
2021 — 1 Ws 2/21 Rn. 92) AR 2 s o [35)
20194 F R /7 Bl EncroChat &R Y H B TEN £ » &
BRI AR S - AHREE B0 TR R B R R E T =
BE o [FRF L #HHAARFEA G EAR B USEESA
B > CHZAFERE - HIL - EEEE R — A
Ry o B EMELE IS T e L TR LS o i
MR RUIRES (UIRELRER) - Rt~
A > BRI+ P EREELE N w
(HansOLG Hamburg, Beschl. v. 29. 01. 2021 — 1 Ws 2/21
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Rn. 91) o NEFRHEE 5B 7 SRFT NS AE R O
H.Sommer, StV Spezial 2021, 67; Theune, NJ 2021, 444;
LG Berlin, Beschl. v. 01. 07. 2021 — [525 KLs] 254 Js
592/20 [10/21], NStZ 2021, 696 ) > KEEFE F > KJx B
P ER IS > A 2 A -7 T AR A
F(H TR A EEARIAS) oG AR B0
3T o BA ML AR R A LRI TR R
B o WEEBIMRR A ERE - EE —RARERIVE T
HEBEET - BEHZ2EF2020 F4FITHOMESEHEE
KH£ » EncroChat F~{# B 05 5 5% ~F HFTH AU SRS Bh A
2 ATERERATER - BN ARPIUFEZBERE - R
PR N R E RN IRE A SAC IR AT £ 2 fo F B E A
M= EEABEFERNE 5T (BVerfG, Urt. v. 19. 03.
2013 — 2 BvR 2628/10 u.a., BVerfGE 133, 168 Rn. 57,
Landau, NStZ 2007, 121) - JEBDEE A% ERAVLTEHEE
FIFEHRRDL - AU TR IESI B L B 5 S Y PRI BE A
2 AL — 2 BRI A BURS- EncroChat il ¥ R Y i A i 2 &
Bk AN PAfE R (7R £ [ Schleswig-Holsteinisches OLG,
Beschl. v. 29. 04. 2021 — 2 Ws 47/21) » T @ #& &} g3
e RBRA B ERAESHEMESTE - [36]

Et HATHVE AT A » ARZEAE g HRA AR R
BIENER o AE EEMEEHR TR, (BERIEEE
% » Derin/Singelnstein, StV 2022, 130, 134 ) - &EY]
= ABIEI AR R > B8 H EncroChat i F LIS EE
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AR IR 18— 88 B8 i dn m] BUS AV N2 ERa i
{H a B 5E P P 2 BUA SH 80 FR SHIE Y AL SRVES) - il
e~ REskE 8 (£ K OLG Celle, Beschl. v. 12.
08. 2021 — 2 Ws 250/21, StraFo 2021, 466 ; ~N[EEH, -
Derin/Singelnstein, NStZ 2021, 449, 452; Erhard/Lodden,
StraFo 2021, 366, 369 ) - £ B {5 & #% B — Fd 46 LA
EncroChatfy-~ BH& T A D Hk < BUDIRAHSR - M /R JE IR
(fEfREsATfERr ) R - fi& 5% e pli——40[E) 18 B
g R REFH ST —REHERRER SR
EncroChat 1M = o [N AMEFUILL - JABIHRH 10 8E A
EncroChat il %5 040 Sk (I AR B 45 1 « 50 AN 2 F B
H B & AN T = #0A B0V U TR BkeEE R 7>
BEo AR TR FHGL dul R (AL
AEFHE] > BVerfG, Urt. v. 27. 02. 2008 — 1 BvR 370/07 und
595/07, BVerfGE 120, 274; Schleswig-Holsteinisches OLG,
Beschl. v. 29. 04. 2021 — 2 Ws 47/21; OLG Rostock,
Beschl. v. 11. 05. 2021 — 20 Ws 121/21, NJ 2021, 372; KG,
Beschl. v. 30. 08. 2021 — 2 Ws 79/21 und 93/21, NStZ-RR
2021, 353 5 Z 3+ 15 i & B AV EE I > 5F 5L OLG Celle,
Beschl. v. 12. 08. 2021 — 2 Ws 250/21, StraFo 2021, 466 ;
KNEER » LG Berlin, Beschl. v. 01. 07. 2021 — [525 KLs]
254 Js 592/20 [10/21], NStZ 2021, 696; Theune, NJ 2021,
444 ) - [37]
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ZIKF ZEAGHIEEIERMR - SRR % & d Z 20

B AGSERT > 3 08 RP LR AN > Lt T R
M%R'fﬁ&a‘wﬁ-p.ﬁ#%\é"rﬁ& ( BGH, Beschl. v. 21.
11. 2012 — 1 StR 310/12, BGHSt 58, 32 Rn. 25; Radtke,
NStZ 2017, 109 ; [5f > 1A SRR AR Ry 5895 (8 25 1~
g Jr2 RBVerfG, Beschl. v. 01. 07. 2014 — 2 BvR
989/14, NStZ 2014, 528, 529; v. 08. 07. 2010 — 2 BvR
2485/07, NJW 2011, 207; BGH, Beschl. v. 09. 08. 2016 — 4
StR 195/16, NStZ-RR 2016, 377; v. 24. 09. 2020 — 4 StR
144/20, NStZ 2021, 59 jeweils mwN ) - [38]

aa)fR{E (BUHHEESINIES) F311k - BUEBIE TS
SRS B JEERIAT A e 2 HARECER R (R T B
P M 2 & » Zimmermann, ZfIStW 2022, 173, 179
mwN ) o B EE o TAEIERE ] BE A S AR FR S 0 B
[ ARRZ R ERYABLA GRS (BUER A SIRTE S 2 B #%
A E % o B It 5F A Knytel, Die Europdische
Ermittlungsanordnung und ihre Umsetzung in die deutsche
und franzosische Rechtsordnung, 2020, S. 66 mwN) J
B~ g EEEE AL CE I — M » B
H,  Sieber/von zur Miihlen/Wahl, Rechtshilfe zur
Telekommunikationsiiberwachung, 2021, S. 1 ff. mwN )
[39]
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MESREEER - M2 &R A\ PTE Z B B i 16 B)
o HiE R ZBEHBEREERRE 5 BNZEREA
FTE Z BREEE © BT EAINTES - fER AR SRR E
MWL & - EELEA > SAEEAER  REERD
A BB R AE R AR AL BB AN - A2 BRI B 2 E R (FETEE
REF 25 B1A G BASE 9245 55 1 TSR g2 Stuttgartli A
Be) WRElEAR - SRR A AR EFZ A RS
ZWERE > SENEREE B - A EEEE
ZRERIEER (BEREESIRIESRIREIH) - @
BEEEE - EAEKE o (BIRAIEEIAEEER) 5
OlglRZH6IHEE 1 RE » ERMEEEEEN > ARBIL
Bl (RBIEAEO6/NIF N ) BRI E 22 B B Y B RE TS -
BEREESEA LS > DR AR RN
HAMRIAT e B RV E R > AR IIPAE SR e —E R T
A (782 K. Gebhard/Michalke, NJW 2022, 655, 658) -
BB AR (mF R aRg £) 3RV 3T
Fetbengar - D d A G (B 4 RORE &) I =
HoeW e HEH F F et AR SR E
B TG thh— kg »h o HREDFEHARRR
Wik 7€ e RhpRA Y P E R F A SRR
T AT AR GRPRRRE T o B HGEE T IR A R
AAET GRRRR A (REIFArapiz) 7
Olgife ¥ 6T Ak S £ 4 fod 4 enft 2 | (BT-Drucks.
18/9757,8.75) - [40]
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REZAGES > famEtE (BEEESRIES) $31
RBIH KRR (BEMEEEGIE) B91elkE6IH T
BV E (Z 8 22 (£ H United Kingdom, Court of Appeal
[Criminal Division] v. 05. 02. 2021 — [2021] EWCA Crim
128, CRi 2021, 62 ; JR2: REERHE SN S ILAB B
3086) 0 BB AR 2 GIEE T A 4G Ao R
(FRFBRR) 23 Er > 7 BHa I 4 A e
B (+2F#R) A2 empRAZTHET (25
Wahl, ZIS 2021, 452, 457; Zimmermann, ZfIStW 2022,
173, 178) - {EEIILATR 7R A DAL R AE A prag Rosfe (£
HBT-Drucks. 18/9757,S.75) - athfFF&EEGBIEIE -
—J7H A A TER R T E 0 AT DL RO
S H B B B AR TP SRS AME A S I > P DA e &
AR A GERRR R A - S0 e KA D A
AR T A A BB GE R R ) 2
Z o o (R FATIH ST A B m PR Ea IR R ZE Ik - 56
B EREZHRRE > U EZFHREARET S
ZORE - EHR PN AR SR 2B 2 M
B o AN A A {5 A AR A W B VA R AR Y E) A B B 15
oo N/ (B F AR ) V3T 1A RR

(=3 A2 aphiz) 791giey 6TE enlp 4 LR o
B O W T 0 R A BT R -
[41]
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iRt APEARERAI AR 0 CERL R aUFEEL > L

7 2Ep i A (2 REREREERREE
HansOLG Bremen, Beschl. v. 18. 12. 2020 — 1 Ws 166/20,
NStZ-RR 2021, 158; HansOLG Hamburg, Beschl. v. 29. 01.
2021 — 1 Ws 2/21 Rn. 103 ff.; Schleswig-Holsteinisches
OLG, Beschl. v. 29. 04. 2021 — 2 Ws 47/21; OLG Celle,
Beschl. v. 12. 08. 2021 — 2 Ws 250/21, StraFo 2021, 466;
KG, Beschl. v. 30. 08. 2021 — 2 Ws 79/21 und 93/21, NStZ-
RR 2021, 353; OLG Karlsruhe, Beschl. v. 10. 11. 2021 — 2
Ws 261/21 ; ‘R[E/E A, » Erhard/Lodden, StraFo 2021, 366,
368; LG Berlin, Beschl. v. 01. 07. 2021 — [525 KLs] 254 Js
592/20 [10/21], NStZ 2021, 696 ) - [42]

FY L5 2 B PA N R ({2 B BVerfG, Beschl. v.
07.12. 2011 — 2 BvR 2500/09 und 857/10, BVerfGE 130, 1
Rn. 117; BGH, Urt. v. 03. 05. 2018 — 3 StR 390/17, NStZ
2019, 227; v. 20. 10. 2021 — 6 StR 319/21, NStZ 2022, 125
jeweils mwN )+ ({7 2 {7 5695 HUSHR 8 00 2R E 21 S5 5T
A SEIRE FHEE L - AR A BT A e B 3 e 1 F TR

A - AR HY > FIOETERGEEMRE 2 E N - L E A
ReELErZe Z Mize T - (REE IR A NIE R R R E e s8R
(EFHZE L - LB E - BRAVEEE 2L L G IREIHEE
Fe i — IR AL - BTED}H;%?*@%EE&?% BT REMR
R A A EEIEENERE - HIb > 9 » 2 &
—fE st RAE PR ARSI L g B4

185 —




— 186

2023487

i p@ Uit pintis 355

TaBRY S UK o (REIDEITREBAVA R - — 7 EAYR
B E X E R EHN N & - S AR FHEE D
2 THEFSE MR 2 iTHES M - U SEEkEER SR
IR E M TARAE - SH—J7H @ BFEEAEGHTEAE
M FEGIRBEEATREREE - BRNEEKEE -
KEEAERZ » MREZENEER  FEIE RS
e ETAEREMNESER - AR EHZEELE
B AR(REKR - BCERERRSERA SR —
e ANASHERT » BIFESECRES B ZE I - BEAh - BIARUSHY
Bl o BRAR R H R A TR S R 2R EGE T - JRR
AR - B FAEEEKR - EENFE LR BEE
I SOEARE o (EEARE O R A2 BG5S R B M AR
FEOREERE AR IR - [43]

AIRic W ARE > A F FRZ AR > R (BY
AR 4) TRV IR 23 e B 0 7 %‘ﬁ%—:’:éﬁ%\
AN L ORE W AR RIE E 2B TR - IREIMRIEE
(ot T e LS G BT Y (( Gesetz tiber den Verkehr mit
Betdubungsmitteln, BtMG ) £529af/& =25 175 55 2 3% 1] B [ &
B ISEFHEM - R IE - BN eE 8 8 UMY H A %
- I HAEE S AT FRIE R E Fess 18 - & A E B
1% o (E A 0] BE S BH A & AH BE R - 2 JBAT - HH R EncroChat
P AN B ANG TS » Kk m2C % > EncroChat
CHEEE T HLHEE - [44]
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[45]

bb) A ZE R & EEFRT EaRAVER (BUERHZE IR
f5<) ZHofk - [46]

(WAFER s EFER > AER R > FR (BEREE
LIRIES) ARG AZ EARRBI AR ESRE (25
EuGH, Urt. v. 08. 12. 2020 — C 584/19, NJW 2021,
1373) - FEREBIREE SR ZAT > (%A FHH A AR E
AR PRAEEE B Z A b - e TS BT
BIGRER - BEREBAI A GEEZ - (BERHEE
LiRTE S ) BORBIHFOAAIFEERY 2 AEE~X
SRR A ARG Ry H Y - (REZAE B A SRR %
HAEE R GUER B (R & IR s e TR E
B Z AHE T - M E TR EARE A BUAE 7 2 (2 &
(€ N AR A REIR 2 (HAE iR - [47]

(@R (BUREESINES) faE > ZAAENERRT
BT EEFE R (EARZEMIRALE) - A #ETE —FE
(2 ABEHEEESCRIESEIRBIHEE L) - RILHEE
o ZERE L (WEERNZEE) CFERFHEE
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Wortmann, Die Europdische Ermittlungsanordnung in
Strafsachen, 2020, S. 113 ff.) ; " » EBE R TEF
HEY > Mtz Z B EE SR - £ B TR MR BE A\ Bt &
AT > BREALEMEMEEOIM (BBREESRIESS
655 130 (BB A A B ASBIRFEIH) - IR
(BHEESINIES) FIRFE2IHE B BIGER TR
JEESFIZ S BR EHARREOK - WIS & 2 AR A]
PAE HBCREE SREL > (BUREESIRIES ) WA
E (BUBEEE SN S LA 55 8% 5 &F . Ronsfeld,
Rechtshilfe, Anerkennung, Vertrauen — Die Europiische
Ermittlungsanordnung, 2015, S. 134 ; “~N[&] = i » Strate,
HRRS 2022, 15, 17) - (BRERHESIRIES) B4R St
i e HEER A RRRE (2 REEESRES
F22MRELT ) o [48]
A% MUTERIE B EE - HREBEEESIR 2
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238, 244 ff.) - HE - R (BREESIRES) B4
ZEE AN G EE IR EAREE - BEIRA S HE
it - RN EEREEY T > ZEGEEESIREZE R > &
37 RS - A EaC#EE KT RIE T 3T (HEE
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H > B PR E T B 2 A E# (2 H Wortmann, Die
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FEFR (BREESIRES) FRETHES2Y (EE

189 ¢—




— 190

2023487

i p@ Uit pintis 355
s PR (E ) KR - [51]
REILAEEELE (BMEEESRIES) BRT
( BT-Drucks. 18/9757, S. 32) : TiRIBIESE14FETIH
28] RBBENAREENBERERLRR £ R EES
B R HEIRAUS Z 5 IR I - A i S TR KRR
FEHAEA - BNASEENBENSEEFL - ZHERR
R PUTE Z HER (Re& FIREZRIG K% > B L H G 4EME
PEEEIE 3T > Z TN B EIIT 5SS A LA
& - EEREEE > RE (BEEESRIES) B13EFH2
HE 1A EEDAEE LB AGER - B{EFE KL AT
£ - BWELA TSI EIUS 2568 - HEBENZA
it > JELLGERBUAE B - BUAE BN FEHARF ZA
JaBla {F Ry 3R (2R ABVerfGE 130, 1, 25 ff.) >
CfRH AT BRI IR AE TV B - B 6 (BRI
BELRIEL) BIARBTHNEK - £ FEFALEH
B BN ESETAGE 2R AR HURTE B A RNA
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BGHSt 58, 32 Rn. 36 ; ~[E=H, » Roth, GSZ 2021, 238,
248 > ([HEE & TEEH B4 A5 100bFREEMF © BifE
e R R E R 20 SUHRIEF100bMF (A& E55100a
f#%&) : HansOLG Hamburg, Beschl. v. 29. 01. 2021 — 1 Ws
2/21 Rn. 93 ff.; Schleswig-Holsteinisches OLG, Beschl. v.
29. 04. 2021 — 2 Ws 47/21; OLG Karlsruhe, Beschl. v. 10.
11. 2021 — 2 Ws 261/21 ; “~N[E]ZE R > Sommer, StV Spezial
2021, 67, 69; Strate, HRRS 2022, 15, 16;
Derin/Singelnstein, NStZ 2021, 449, 451 f.; dies., StV 2022,
130, 131; LG Berlin, Beschl. v. 01. 07. 2021 — [525 KLs]
254 Js 592/20 [10/21], NStZ 2021, 696 ] - [53]
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R AR b AR e S e B R IR R RS
) BI6URFE1H - | DIFHEBEEE SR - HHES
KIEAAE TR R N DLAH SR U IR Ry BB Y PR AU 3R B (R
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R AR RREGMSEEFBGHS 67, 29

AT, (¥ L% & » 5 R Wortmann, Die Europiische
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= i » Strate, HRRS 2022, 15,17) - [58]
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BHE » WA HEEZE (782 F Wahl, ZIS 2021, 452, 459;
HansOLG Bremen, Beschl. v. 18. 12. 2020 — 1 Ws 166/20,
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Beschl. v. 29. 01. 2021 — 1 Ws 2/21 Rn. 106 ff.; Schleswig-
Holsteinisches OLG, Beschl. v. 29. 04. 2021 — 2 Ws 47/21;
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54, 69 Rn. 29; Beschl. v. 21. 11. 2012 — 1 StR 310/12,
BGHSt 58, 32 Rn. 45 f.) - BtbiE @ F#AAER[EEER
TRAFAZ AL B YA SRERBEIN I 1177 e 2 (5 FH g L 1Y &= 5 HUIR
s (BGH, Urt. v. 16. 06. 1983 — 2 StR 837/82, BGHSt 32,
10, 15; HansOLG Hamburg, Beschl. v. 29. 01. 2021 — 1 Ws
2/21; KG, Beschl. v. 30. 08. 2021 — 2 Ws 79/21 und 93/21,
NStZ-RR 2021, 353; Kohler in Meyer-GoBner/Schmitt,
StPO, 64. Aufl., § 479 Rn. 3; KK-StPO/Bruns, 8. Aufl., §
100a Rn. 54 ; A8 & K, > LG Berlin, Beschl. v. 01. 07.
2021 — [525 KLs] 254 Js 592/20 [10/21], NStZ 2021,
696) - EaxFAF L (H 2 HBVerfG, Beschl,
v. 07. 12. 2011 — 2 BvR 2500/09 und 1857/10, BVerfGE
130, 1 ff. Rn. 147 mwN; Urt. v. 19. 05. 2020 — 1 BvR
2835/17, BVerfGE 154, 152 ff. Rn. 216 ; f . Schneider,
GSZ 2022, 1 ff. mwN) FHHEST > BRI LIERS
FH TR 2575 e 7075 TR R 25 3175474 55 100b R AU IR H 8% 2 4k
¢ (£ HBGH, Urt. v. 14. 08. 2009 — 3 StR 552/08, BGHSt
54, 69 Rn. 25) - [fi HAEHRAER Al SHIA B R ZIUIRHk
ek (HansOLG Hamburg, Beschl. v. 29. 01. 2021 — 1
Ws 2/21 Rn. 63; OLG Celle, Beschl. v. 12. 08. 2021 — 2 Ws
250/21, StraFo 2021, 466 ; A |6 & H > Sommer, StV
Spezial 2021, 67, 69; Erhard/Lédden, StraFo 2021, 366,
369) - [70]
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sl o A A RERR A IE IR EE - MELERIRIERAA
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and Crime Preventi

Judge Disqualification for Setting
for Trial Procedure — Review of

Supreme Criminal Court Ruling
No. 1924, 111th Session

Yan Jung*

Abstract

Through the Ruling No. 1924 in 2022, the Supreme
Criminal Court in Taiwan made a decision regarding whether a
judge who has previously decided the defendant be put on trial
for the offense in a “setting for trial” proceeding, should recuse
himself or herself from the subsequent trials for the case. The
ruling ultimately held that that in such cases, Article 17(7) under
the Code of Criminal Procedure is to be applied analogically to
recuse the judge in a setting for trial procedure previously from
sitting in the following district trials for the same case.

In 2002, Legislative Yuan in Taiwan added in “setting for
trial” system to the criminal procedure law. The system grants
the court to examine whether a prosecutor has abused his/her
power by deferring prosecution or not prosecuting. In the

legislation explanation, it notes the system was created with

Assistant Professor, Law Department of Taipei University; Ph.D.,
Hitotsubashi University, Japan.



reference to the trial proceeding systems in Germany and Japan.
However, in contrast to the Japanese criminal law, which
expressly states that participation in a “setting for trial” is a legal
ground for excusing a judge from the subsequent trials, there was
no such a provision under the Code of Criminal Procedure in
Taiwan, which led to this ruling, No. 1924, from Supreme
Criminal Court. The review here provides comments on the

ruling and the on-goling relevant legislation drafts.

Keywords: Setting for Trial, Disqualification of Judges, the
Principle of Accusation
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