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Abstract

Just as the occurrence of aviation and medical accidents will lead to catastrophic
consequences, the criminal justice system will also pay a heavy price once a wrongful
conviction occurs, but few studies focus on the systematic warnings reflected by the
near miss case. This thesis takes the near miss cases of “almost went wrong” to
explore how a number of factors that lead to the occurrence of wrongful conviction
cases interact with each other in the court trial process when a system error occurs—
wrongful conviction cases and near miss cases, which together constitute the logic
of causes of wrongful conviction? This thesis selects misdemeanor cases that are
different from the existing discussions, uses the "Boolean-based Qualitative
Comparison Approach" proposed by Ragin, compares 24 near miss cases and 9
wrongful conviction cases, and uses a two-stage design to explore the key reasons for

the wrong path.

This thesis has identified five major factors that may cause wrongful conviction
cases in Taiwan: "stress reducing and diversion procedures", "defendant's false guilty
statement", "reliance on scientific or technological evidence", "misbelief in the
Identification statement", "defendant's criminal record or risky behavior", as the input
value of the Boolean calculation. In the first stage, the guilty verdicts of the first
instance between the near miss cases were compared, and three logical types of
wrongful conviction cases were concluded after calculation: "misunderstanding

confession type", "misidentifying difficult to refute type", "bad impression type", and

analysis the interaction process between of different wrongful conviction factors.
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After comparing near miss cases and wrongful conviction cases in the second
stage, this thesis finds that the key factors that lead the judgment result to go astray
are "undetected defects under stress reducing and diversion procedures ", "mistrust
witnesses' confident statements based on scientific and technological detecting
information" and "risky behavior of unfulfilling the responsibility of keeping
property”, reflecting the biased decision of criminal trials on memory, technology, and
predictive ability. The above-mentioned research results based on the types of
property crimes that ordinary people may encounter are the risks of wrongful
conviction cases that may be encountered in daily life, and the opportunities for

overturning cases of near miss cases obtained through comparison are sufficient to the

important advice for reforming the criminal justice system.

Keywords: causes of wrongful conviction, near miss, empirical legal studies, Boolean

logic, criminal system.
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FIRRATRA 738174 (Root Cause Analysis ) » DL ERE R RN - wi L&
BHE R T B » H5H % s 22 R B ~ e BERImT REAVAR AR

AT 5, S50 B SR 2SR R ENHI AT IT - R R e BLEC P R A B
EISMIFERER > A BB — (AR - Flda IR EERCA FHE R AV ER TR - RO
EINSN S IHE RN EAI S - S B DUARAERE A R X REREIN(EZE
[ ] PSR A S ) By > AT 21V el 2 S SR A R N YIRS R AR » D R 5
TR G RIS 7E > SORE ERET A A AR RS - 1 48 (2 MR 2 S ZEhH
FEUER > Fr{E AV KW FE S T -

fRIEFEE ¥ Richard A. Leo Y22 EEIHCEZFEN T38H
('miscarriages of justice ) WHFE4HIE » i F-AMEMIH 1913 FHNE RELEE i 5%
Edwin Borchard ¥} |55 57255 ( Errors of Criminal Justice ) AY{EZEHEFS - R
MEEMmESE A TS ) B2 - aEm " R 22 AEHEEER
SN GH] > FIAMETRESAL ERIRED » e T G SR AR SR AV - 5
S HEMBEHAIRS 5 5 1930 Z 1980 AR FFIE AR IERTT? - Koz
FHANNESE | AR R SRR BEETAHEET T BLIRE R EA S R - e

VHNZE  IRARFERTE — DR E SR R - Bl R RO A ST AT 15

(2020 4F) -
'8 Richard A. Leo 3 Ay BE B LLIARB AR R AL LEE Y - BEEZHMERF - SREEN
JE ~ CEERE] ~ R E SIS IR E TRV AL B o R 100 ZREAF - IREZhIEK
E1J455T > Richard A. Leo B S A e Emm B2 352 5 R ZHIEE ~— > 2016 42 > Wall
Street Journal FEEE By R ARTS | B 2235 25 IAEREEE . — » HAE Social Science
Research Network (SSRN)_FA{E AL Nk 257 44000 ZX » UNIVERSITY SAN FRANCISCO SCHOOL
OF LAW, https://www.usfca.edu/law/faculty/richard-leo (last visited September 26, 2022).
1 Edwin M. Borchard, European Systems of State Indemnity for Errors of Criminal Justice, 3 J. AM.
INST. CRIM. L. & CRIMINOLOGY 684 (1913); EDWIN M. BORCHARD, CONVICTING THE INNOCENT:
SIXTY-FIVE ACTUAL ERRORS OF CRIMINAL JUSTICE 369-78 (1932).
20 Richard A. Leo, Rethinking the Study of Miscarriages of Justice: Developing a Criminology of
Wrongful Conviction, 21(3) J. CONTEMP. CRIM. JUST. 201, 203(2005).
2l See, e.g., EARLE STANLEY GARDNER, COURT OF LAST RESORT (1952); JEROME FRANK & BARBARA
FRANK, NOT GUILTY (1957); EDWARD RADIN, THE INNOCENTS (1964); RUTH BRANDON & CHRISTIE
DAVIES, WRONGFUL CONVICTIONS: MISTAKEN CONVICTIONS AND THEIR CONSEQUENCES (1973).
22 Jon B. Gould & Richard A. Leo, Studying Wrongful Convictions: Learning from Social Science, T
OHIO ST.J. CRIM. L. 7, 11-13 (2009).
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FEEURERIGERS - 102 B T HEE RS ERFRNRANARE  Brcf
AV EEIRZE TR E A BUUTRER « &R - SR A FERI R AT 5
5% » % R Hugo Bedau 1 Michael Radelet JIATRIEHEEOR! » 2347 350 fir3EH)
IR SRR R DURR Y R A $ERRAT 7574 » 340 Jon B. Gould DL %
€531 4 (path analysis ) 7% - 737 12 (EPEZEE A ERL « ERATEH AP RN g 5 1R
MR BRI SEGL S Y E R DIRE s BB I - SR LTS A B 2B HY

T -

N

NV EEEREI R R FTIRIR T - WEE T HAR(E LHIIREE - efEpesyre
HUGEFN—TEE R SUCERERAEE - AR E IS R ERKFFREE A/
A~ A S AR B R A BRI Bt ~ RIS HE L fRE 280
SREVERFEIRR - LA B2 E A E FReREtA T Zhl4E ) At g R TT 7752 -
{EF5f =40 Brandon Garrett 1Y 20 tH470°R DNA i a s S fIe IRV f O 2 1 &
BEVEZIF > DL 1989 FES55EIEE—iE 2 2007 FHYES 200 FEN DNA SRl 75
AEZE > R NS &R ~ FFHIPHTEESS - EIRRAVIHISERE P £5R « 5k
A ~ DNA BRI RS A0 o] (S HLARSRAVANES - FRERAD T ICHITLEOES ) @0 Rl
=24 - Bo¥tbid (121 fRELEEs2H FROAE{L - (20275 DNA EEEeE ~ #iE L

REGSEHVAIEZEMT ) - DNA HEREH ([AEFER DNA SRR ) > f5tssR

2 Leo, supra note 20, at 203, 215-16.

24 Jon B. Gould & Richard A. Leo, One Hundred Years Later: Wrongful Conviction After a Century of
Research, 100(3) J. CRIM. L. & CRIMINOLOGY 825, 859 (2010).

% Hugo Adam Bedau & Michael L. Radelet, Miscarriages of Justice in Potentially Capital Cases, 40
STAN. L. REV. 21, 23 (1987).

% JOoNB. GOULD, THE INNOCENCE COMMISSION: PREVENTING WRONGFUL CONVICTIONS AND
RESTORING THE CRIMINAL JUSTICE SYSTEM 68-73, 232-35 (2009).

27 Leo, supra note 20, at 217-18.

% Fo¥tbisE (matched comparison ) FyRESAPRIE AR SEEEA ~ St AHERIAH Z B TERENY T
HELEREA (matched comparison sample ) | 7774 - EARHVZRFE M EAHRAY ~ fEAHLE B IH E
(AJUSEREE - RURIEEFRACER ) Bo¥tnyZ(HEAS - DAERIBAE AR - RSt e T8
FRHBIRZE - MI4EET BB R E TR A R R AR BT % R -
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BT IS AR T A iR R )RR S
STURSAAIRCE LB IOt S B HIEAS - Btk -S40
FLAEBRZ T DNA SIS T EHAbER S RIVE T AL S 0k
BPATRITETEIE -

55— K BLRF5E 40 Talia Roitberg Harmon & MELLE: 57% > 0T E IS EA 4R
BRI LEER R DI RS2 gL - FSERRAIVE R ~ BRSSP > RS R fE ARy
R SR LR R RS ~ AR RV AR RE MBI TIEM - Harmon EEHUZEE]
1970 £ 1998 /Y 76 {F5E/IZE > bhir " EEFCHEMIESEZ (reversal and
release ) ;| 81 T sy R HESERIBT (affirmance and execution ) ; HYZE4: > DA
4 v TR (logistic regression ) IERUBEL 204 IEHE A n sEtEHVBAE A 7
Harmon #$FR 7T B85 05[EE (% (bivariate relationships ) [ > " {fs&f5#E | - M B2 KNE
1T Rt " Wesis )" st T SRS T B IEESE AREREA
FEHEBHAREN  FOE SRR R - SR TS T EIIRRE
NEEAY |~ T Bastat ) T ARSI | BLE A RAY BN AR - S
AIE R 20 - Ah—2k » AEEME AT ATV R ER A - A5 R eE
1 generalizability ) e FYBKEY » i 1+ &R T ALLER B =R ARIEE
SHREA SR R R AR AT » [ F)A LS RS (EME B s 4 5 e gk
SIS E SRR SR S N A o M B T AR R BOR T WP
] E Z AR ) TERERY D7 M IR O e - TEP AR AR R AT 4 -

UL G R AR LR e EETAIE A - i BARMERE
st ZEAR - & 2014 ) Gould T2 AL A Mgy » DIEDEZRSE ' #=
Rl H R R RFFRIE] ) Y near miss IR %0 > ELRGE [R5 5 FON B ke ]

2 B.L. Garrett, Judging innocence, 108(1) COLUM. L. REV.55, 73-120 (2008).

30 Talia Roitberg Harmon, Predictors of miscarriages of justice in capital cases, 18(4) JUST. Q. 949,
961-64 (2001).

31 Gould & Leo, supra note 24, at 863-64.
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IR R E RN BEFNHESER RS - EESRRTT - Gould F AFTaERZEHIHY
WA - 39 RHE RS2 (factually innocent) AYHGE: - 1Y 1980 F{RNFRITE
J& (violent felony ) #EEUZE A - BMTIERFR—UNAR EIRREMVERM - i
B EY B - A SRR SRS > R T B E
ZFRFIA ST SEN B E _E S AEIRFIRRA S - BRI near miss FF

52

EIN SR AR AR Y T SR BfEEE | 0 Gould F ABRHURSTHYBEZAR
AE > PRI R s EMUAR EiETE (FEAME LaesE) > (E RN & LU MR (E
TR G HEEARA B MEPA - UABOLARIRE EI2 AR - AR
AR HEREERNESR T  AEHAIAERES B e LERIR— A
SR TRSREEA (Bl ) W AIUIRHIRETS - BI40A SEHIZHT DNA #7E
HE—LTRF ERIEHAAMNASE ~ HrvE NEIRHAETE - SREUS AR
AT AN OAE - ME B EEIER L ETERVESE > SEPRSES
Hp il ~ (BT R ZRT: - RS0 > HIBY near miss ZEF R EHEFAEE
MABHHTE R A 32 SRS AR TS Bateiat ARR 20T
AWTFERA (prior publication ) ~ YEFSTHE ~ PHALAG - S EREEESEAYEE AL
SHER TAF ~ BORERATAINEE Sl AHS A0 (AIESEETE ~ JRFHED - EEERAT

) e

N TS RS ) BB RERST > A e LRI — R ARV S
41 DNA $57F ~ HIETT R ASHIA IS - SGa T RrEmsEsy " #0EFR ) A
B REUERA ~ IAKRE ~ BEE - (iEME LIRFEE - = HHS DNA 5

32 Jon B. Gould, Julia Carrano, Richard A. Leo & Katie Hail Jares, Predicting Erroneous Convictions,
99 TowA L. REV. 471, 483-84 (2014).
33 Id. at 484.
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£ near miss B ELEAINTIEEEET L > Gould 5 N E RIS H EZEWT
> S FTREIE R 2 YRR » BTN T 6 {EO B TEIIMES et

1 EHSUE (EMIUIEENE - AN - EiPRR)

2. WEAFE (AR - LT - Bk (%)

3. WERYHE (AIFERR - tHEEH A ADIRRESE)

4. WEAGHEE (MHEZBAER - 58 - SEEEEaEE)

5 JHEEPEZGW TIEwE (st - mErsissihE)
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HEEEIE TR - SR IR 8 (HEIH - BN R R R SR
S GOABTEIE R > MR ZE SRS E RS ~ Ry near miss K
BEE [ FRREH ~ AR ZE - WA BABEMHENM: » BRI SR AR E
ERENEE 2 Rl VA

2. WA IRERAL
3. HERAEIL
4. MLUESERTR

5 EEIU A

3 Id. at 483-84.
% Id. at 485-86.
% Id. at 488-90.
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ZAIM > BN ARS8 (BB IHEL G FR S8 A s e JeRe > IR B Se I m] RE(E
B riEE 2 NMEZAAEEZY) > EEESURIREGETT - (H M S S E T
% EANEEERG R EEGHES - BB EE  AAREZEY -

P23 > Jon B. Gould 25 A DA ER 73 M EEHZ near miss BAEE ZE M4 22 (1% » 2830
TEE & s B T e B SR R THNIN R » Rt S 0UFHe ~ HeEIATRE - K3
VERERAE Z INBURNHYEETRE - SEashan - BRER ) - RSB RV EM: -
JFE RS - JFHBRE 2 ABEE 10 18 - grlbsepkRmsastaE 1

37 Id. at 489-90.
38 Id. at 488-97.
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Addversarial Process

Punritive State
Forensic Ervor, Weak
Facus

Mistaken Eyvewitness,
Lving Momnsevewiiness

- Drelendlant is Older,
Mo Priors

Swong Delense
Prosecuoer Discloscs

Ervomeanus

. L Mear Miss
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W1l A%52 nearmiss 32 1L {2 FHEAT S

F 4L %k : Jon B. Gould, Julia Carrano, Richard A. Leo & Katie Hail Jares,

Predicting Erroneous Convictions, 99 IOWA L. REV. 471, 496 (2014).

AT ELDA near miss FE(F R 2 LR ZEELERIATE » A AETE R SR R A
HREARE ~ BUZAE near miss ZE(F A2 AR » BIVA] DR Z PSR Y S ZE A+
(N EE LS EE B MIERER - RS20 AR TS » Rt rd
TS AVECRATE T - FHEE RS R f B — RIS | > AR
ZH R - FEHE S —RE R EE RS ERAV U - R R R TN E A B - R
RS FEEHEANESIIIG T - (F R EE RS S E NIRRT - (HIEE
near miss ZE{F ] LUE— S IRFEHE 5 — @A N EENER BEESEE

HEfRH IR ~ TR LIANEH S (SFREATTURIRIE) AT ERAZ

% Id. at 474-83.
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BRI ? 00 B DL TEGEEE] ) 0 (J0E 2) BORDESERAEATRE ARk
st SRR PRI E B I B R Z > RN ST A S S EAYEERR
R A B B IR A BV - BT PIATEILIE SR A E B RE T » eI
PRI E HI AR FEEGE > DRGSR SUREECR RS F IS RS - 1
BT near miss ZE{FATRESS THVIREEE » 198 — (M E ARG EHEEEE
FEEIEHY & BRI AR PR TE A AT RE R M 2R Y S ZE b L3 AR DAy
AR T 2R R -

Some holes Hazards
due to active ——ce \\\,K\Q
failures ~—L_ €\ N

DS
\ <

Other holes
due to latent
conditions

Successive layers of defences, barriers and safeguards

W 2 LA HKIAT LW

T kR ¢ Y. Li & H. Thimbleby, Hot cheese: a processed Swiss cheese model, 44(2)

J.R. COLL. PHYSICIANS EDINB. 116, 118 (2014).

&F BRI EFREIRE 2 8RS MRV BT - R RIS T B R B R E

0 T ot SR ( Swiss Cheese Model ) | By%154, 0 FHEEE James Reason /2 1990 4F » fEf#
#J (Human Error) —&HHPFTHEH - SREHSH ARV 22K B ERERARTIAVE R RS 1R - IR N S8
HRAYESL - R DT UG 22 R ARG © AT Ry (Unsafe Acts ) ~ N Z2HIRTE
&4k (Preconditions for Unsafe Acts ) ~ B5 B R ZF4HER 2 » 22 Douglas A. Wiegmann, Laura
J.Wood, Tara N. Cohen & Scott A. Shappell, Understanding the “Swiss Cheese Model” and Its
Application to Patient Safety, 18(2) J. PATIENT SAF.119, 120-21 (2022)  fF 145 R - S{E = F]E
BB HERIL - SRR E R T EAVTAYR A & s -

41 JAMES M. DOYLE, U.S. DEPT. OF JUST., LEARNING FROM ERROR IN THE CRIMINAL JUSTICE SYSTEM:
SENTINEL EVENT REVIEWS, MENDING JUSTICE: SENTINEL EVENTS REVIEWS, A SPECIAL REPORT OF THE

NATIONAL INSTITUTE OF JUSTICE 10-20 (2014).
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ZHVESE R - MR R4

PRI » BEL BT ERSTART A B ZE - RESOTE e e 2 el st il 1% » IEFIIEE
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42 Gould & Leo, supra note 24, at 859.
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QUANTITATIVE STRATEGIES 85 (2nd ed. 2014).
4 Id. at 164-71.
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Condition Qutcome Nug‘;ber
Xi X Xy Xy Y Instances
0 0 0 0 0 8
0 0 0 1 0 6
0 0 1 0 1 10
0 0 1 1 0 5
0 1 0 0 1 13
0 1 0 1 0 7
0 1 1 0 1 11
0 1 1 1 1 5
1 0 0 0 1
1 0 0 1 1 3
1 0 1 0 0 12
1 0 1 1 0 23
1 1 0 0 0 15
1 1 0 1 1 5
1 1 1 0 0 8
1 1 1 1 1 6

7L kR © CHARLES C. RAGIN, THE COMPARATIVE METHOD: MOVING BEYOND

QUALITATIVE AND QUANTITATIVE STRATEGIES 88 (2th ed. 2014).
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taBLE 4: Hypothetical Truth Table Showing Three Causes of Regime Failure

Condition Regime Failure Nug{lber
A B C F Instances
0 0 0 0 9
1 0 0 1 2
0 1 0 1 3
0 0 1 1 1
1 1 0 1 2
1 0 1 1 1
0 1 1 1 1
1 1 1 1 3

A = Contflict between older and younger military officers
B = Death of a powerful dictator
C = CIA dissatisfaction with the regime

F#L kR © CHARLES C. RAGIN, THE COMPARATIVE METHOD: MOVING BEYOND

QUALITATIVE AND QUANTITATIVE STRATEGIES 89 (2th ed. 2014).
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