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Evaluation of the Feasibility of
Enacting a Special Law (Chapter)
on Corporate Criminal Law
— Using Indepth Study on Foreign
Legal Systems as Core

Yueh-Chung Ma & Chih-Jen Hsueh &

Shih-Hsuan Huang " & Tsu-Te Wen &
Chia-Chene Hsieh' & Wei-Cheng Liu™

Abstract

In traditional criminal law theory, legal person certainly do
not have the capacity for criminal liability, but in the field of

financial crimes derived from the increasingly complex business
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model and globalized rapid financial flows, whether we should
still adhere to traditional criminal law theory and deny the
capacity for criminal liability of legal persons is indeed
necessary to be re-examined from the perspective of the
effectiveness of crime prevention.

In terms of comparative methodology, the research team
focuses on the discussion of relevant legislation in the United
States, Japan, Austria and Germany. In the United States,
criminal liability for crimes committed by legal person is
constructed in such a way as to fulfill the special preventive
purpose of penalties directly from the prevention of crimes
committed by legal person (as well as the prevention of crimes
committed by insiders). When an employee or agent of a legal
person commits a wrongful act within the scope of the exercise
of his or her authority, the legal person may be held criminally
liable for the act by transferring the act to the legal person in
accordance with the principle of subrogation under the tort law
based on the interests of public policy and the legal person's
interest in profiting from the business activity, i.e., the principle
of subrogation of the legal person. Therefore, the attribution of
criminal liability of a legal person should have the following
three objective wrongful elements in order for the acts of a
servant or agent of a legal person to be attributed to him or her:
first, the servant or agent commits a criminal act on behalf of the
company; second, the wrongful act is committed within the

scope of authority, which may include true agency and apparent
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agency; and third, the act is committed for the purpose of
furthering the interests of the company or legal person.

Under German law, it is generally recognized that legal
person are incapable of committing crimes, and the provisions on
penalties for legal person are currently stipulated in Article 30 of
the Law on Penalties for Breaches of Order, which imposes
penalties on legal persons and organizations for breaches of the
law. As for the discussion of legislation on legal person, after a
series of legislative work from 2013 to 2020, it is still at the stage
of draft.

On September 28, 2005, the Austrian Parliament passed the
Law on Corporate Liability for Criminal Offenses, or the
“Corporate Liability Law” for short, which came into effect on
January 1, 2006, and has become the basis of the Austrian
criminal law for legal person. It is a law that combines both
substantive and procedural aspects. If a crime is committed in the
interest of a group, it is not necessary to examine whether it is a
violation of the obligations of the group. The group liability law
of corporate fines is modeled on the Austrian natural person
criminal law system of fines and adopts the daily fine system.

Traditionally, Japanese criminal law does not provide for
the punishment of legal person in the criminal code, but
historically, there is a long tradition of punishment of legal
persons in Japanese special criminal law for more than 100 years,
and this is a well known fact. In the field of Japanese criminal

law, the theoretical discussion on the punishment of legal persons
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is also based on the premise of the provisions on the punishment
of legal persons, and in the early stage, it has touched upon the
basic issues such as whether a legal person has the capacity to
commit crimes in a fairly in-depth manner, and then after the
1990s, it has begun to discuss the mode of attribution of criminal
liability to a legal person. Japanese literature on the attribution of
criminal liability to legal persons can be broadly categorized into
the deeming model, which is the prevailing view, and the more
recent organization model.

The results of the focus group and literature analysis show
that the majority of the respondents recognize the criminal
capacity of legal persons, and that there are three main
difficulties in implementation: “unclear basis for attribution” and
“lack of criteria for determining the fine penalty for legal
persons”, which lead to difficulties in application, and “difficulty
in enforcing the fine penalty and confiscation”. As to whether or
not to establish exemption clauses, there is a great divergence of
opinion between the practical world and scholars. As for the
feasibility of enacting a special law or chapter on criminalization
of legal persons in Taiwan, many respondents “rejected” the
establishment of a special law or chapter because of the time-
consuming and cumbersome nature of domestic legislation and
the diversity of crimes committed by legal persons, which makes
it difficult to cover all types of crimes and poses the risk of
omission.

This paper suggests, on the one hand, that the legislative



BRI SOEAMNERE (BE) ATz HE

policy of the U.S. law be taken into consideration and that an ex
ante preventive policy be adopted, with the incentive that legal
persons have internal control mechanisms that can reduce
criminal liability, and with the addition that the legal persons

should do their part to minimize criminal liability.

Keywords: Corporate Crime, Vicarious Liability, Principles of
Culpability, Criminal Law Attribution, Fine Penalties,
Criminal Sanctions, Comparative Law
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Cornell Law School, frolic and detour, Legal Information Institute (LII),
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WAYNE R. LAFAVE & AUSTIN W. SCOTT, JR., CRIMINAL LAW 3. 10(a), 257
(2d ed. 1986); J. KELLY STRADER, UNDERSTANDING WHITE COLLAR
CRIME 25 (2011).
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" Business Ethics Resource Center, Introduction to the Federal Sentencing
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Apr. 1,2024).
Sentencing of Organizations, § 8B2.1. (Effective Compliance and Ethics
Program).

97 ¢—




—98

| @ LI AR 53718 200444

Criminal Policies and Crime Prev

2R BHEERER T ECERZERAR

H G BT AR U B A\ SH 8 P9 B0 A S R £ S B
sTEZEE  ZElSHEREEREERE - Bilibus Rz £
KIEFF - BIEEHEEZANEE - BEREHEEEREHREIA
EHFEMEHEIEE  SrEZREEERNEAEE - 2E
BT 2 B A8 - DEREIEREEE N 2 NS W
Z o B EEZ AL - DLERITHIRRILFEZ B
iy -

3.8 &

(DA REET

WIRE SRS &R > DULIRE ST E B E S e B2
SBPERE38 LA E » JUIRME 1 2 & Rs8,50035 55 » 38 &k
DL E Ry 15,0008 355 -

Q)FERETE

SHERBG M 2 PR R e B S g 2 R - IRIE
HEE 2 - R EAEEMERZ AN R 212 R #E &
SRS BESE > BEEESESE IR &K
VEET 3G - BROBE 2 S DI EC2{E RT3 - dHERES
GO ERANARUESEEFEREETE - A 3EET
SrEET -

BALLE  RAJLR BRI IE S A R R AR A A B
o FIER KBRS R LT > 2430 - 20205844 - 136 -

10 Sentencing of Organizations, § 8C2.5. Background.
Sentencing of Organizations, § 8C2.5(f)(1) (“If the offense occurred even
though the organization had in place at the time of the offense an effective



BRI SOEAMNERE (BE) ATz HE

(3) i<z & e Al

S ] 4B Al Z A (RS R & (RIS S 8 > SR LA
SEE B R SR RS 8 > TR -

(A)FE &

FEFEBIEHT E - KRBt B BR TR FARISL - E#
73 M Fr 225 R DA B A N Be B i R s I E |
T —OFETTREER AT - DUERES BLER ek £ P sl 2 (8
ANBEEFEAEE - fREEEASHEHCT HEZHMNER
{F: -

ERIERETZHI - K EREAR o e i
[E]HRF &9 A SRR TE R A S BB Z (RS E ~ A3
&R MBS E - RE G U 4R T
BE® o MAWZERE BEBAR T L b fIHFE A2
HER A E B A AT AETRHIR AV E R 2 3 - R
RERE NLSEZAE B IEMFENE L - SN
AR EZE I RITHRESR TR — -

compliance and ethics program, as provided in § 8B2.1 (Effective
Compliance and Ethics Program), subtract 3 points.”)
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4 J& 3 : " Wer als Inhaber eines Betriebes oder Unternehmens vorsitzlich
oder fahrlédssig die Aufsichtsmafinahmen unterldfit, die erforderlich sind,
um in dem Betrieb oder Unternehmen Zuwiderhandlungen gegen Pflichten
zu verhindern, die den Inhaber treffen und deren Verletzung mit Strafe
oder GeldbuBe bedroht ist, handelt ordnungswidrig, wenn eine solche
Zuwiderhandlung begangen wird, die durch gehorige Aufsicht verhindert
oder wesentlich erschwert worden wére. Zu den erforderlichen
AufsichtsmaBnahmen gehoren auch die Bestellung, sorgfiltige Auswahl
und Uberwachung von Aufsichtspersonen. |

Siile, Sascha/Schneider, Frédéric, Entwurf eines Gesetzes zur Einfiihrung
der strafrechtlichen Verantwortlichkeit von Unternehmen und sonstigen

Verbdanden aus Nordrhein-Westfalen, Newsdienst Compliance 2014,
71002.
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