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Abstract

In recent years, crimes committed by people with psychosocial disabilities have
attracted public attention and concern in Taiwan. The situation has driven the
government to actively promote corresponding reforms in criminal justice, social
welfare, and public health policies. One of the most relevant policies for criminals with
psychosocial disabilities is the revision of criminal custody system. Before the current
revised statutes came into force, criminal custody measures in Taiwan mainly
comprised institutional treatment and their duration must not exceed 5 years. After the
amendment of the Criminal Law and Rehabilitative Disposition Execution Act, the
criminal custody institution in Taiwan adopts a diversified treatment model. The
intervention period was expanded to “5+3+N” years of indefinite treatment period, in
which the initial limit of custody is 5 years, the first extension is limited to 3 years, and
then year by year review is mandated. Following the revision of the criminal custody
institution, domestic civil rights groups in Taiwan protested. Also, During the second
International Review of Taiwan’s compliance with the Convention on the Rights of
Persons with Disabilities (CRPD), review experts urged Taiwan government to further
amend the institution to correct the violations.

In view of the controversies in criminal custody, this master thesis intends to utilize a
comparative legal research method to explore the CRPD’s policy and related debates
about criminal custody. First, the thesis analyzes the views on criminal custody of the
Committee on the Rights of Persons with Disabilities on criminal custody, and
compares its views with those of the international disability groups and scholars
addressing the issues. Then, the thesis selects four countries: the United Kingdom and
the United States are the main comparison countries; Germany and Japan are the
auxiliary comparison countries. It aims to observe the context and changes of the
criminal custody in the U.K., Germany and Japan before and after the ratification of the

CRPD. Not ratifying the CRPD, the U.S. is included as a basic contrast to tease out the

v
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impact of the CRPD on criminal custody policy making. The study found that the
impact of the CRPD in various countries can be presented in a spectral manner, ranging
between "already changed", "changing" and "cannot change". The adjustment in the
U.K. is less obvious, at most, the CRPD is listed as a policy consideration. In Japan,
although the impact of the CRPD on the criminal custody was not seen in the statutes
and practices of Japan’s Medical Treatment and Supervision Act, it can be seen in
exchanges during the meetings as regards disability policy reform that relates to
criminal custody. In Germany, the amended Criminal Law and Criminal Procedure Law
in 2016 has made significant progress in safeguarding measures for those under
criminal custody in Forensic Hospitals. Differing significantly from those countries that
approved the CRPD, the U.S. has not ratified the CRPD because of the diversity of the
country's criminal justice system, the provisions of The Americans with Disabilities Act
(ADA), relevant court judgments and other legal protections. Instead, it has developed
a more diversified criminal custody system.

After the CRPD’s incorporation into domestic law in Taiwan, our country has complied
with the policy of the CRPD in terms of independent human rights supervision policy,
prosecutor visit mechanisms, the establishment of professional criminal custody
assessment team, and judicial reviews. It has clearly stipulated timing and methods of
restraining personal freedom, and explicit norms for extension and suspension of
execution of criminal custody. However, there is still room for strengthening the human
rights protection and family care in criminal custody, and for the system positioning
and connection between the Rehabilitative Disposition Execution Act and the Mental
Health Act. Appointing specific staff in charge, the community treatment mechanism
should continue to be thoroughly developed to help the mentally ill offenders to achieve
the core ideals of "returning to the community, living independently,” and “avoiding
the slip from the supporting networks.” It is a worthy goal to establish mental health

courts, to secure a timely and accessible judicial and administrative petition system, to
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abolish the indefinite treatment system, and finally to find the greatest common

denominator in human rights protection and social security.

Keywords: Criminal Custody, Convention on the Rights of Persons with
Disabilities, Rehabilitative Disposition Execution Act, Community Treatment,

Mental Health Law
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2. UN. OH.CHR, UN TREATY BODY DATABASE (last visited Feb. 15, 2024),
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visited Feb. 15, 2024)
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Feb. 15, 2024)
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434, 435 (2014). [hereinafter Minkowitz, Rethinking Criminal Responsibility]
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UNITED NATIONS HUMAN RIGHTS INSTRUMENTS IN THE CONTEXT OF DISABILITY, at 1, U.N. Doc.
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B E, L L § ¢ DI s X (prevention policy ) » 7 F A+ € #3305

B % s e i R S RS R B LR e 45 2 A F H A - 4

BRI EANTED 2 W * 2 - KAV RS L AR D CREEE &

FI{ 5 B R b AR TS

™ EEP (2019) o ([EBEHEIUSHREBLUZ M) o WOk ¢ EERP - Mg - SRIESE (FE) o
(FEBEA TR B EBOR) - H 53-84 - B -

5 Theresia Degener, A Human Rights Model of Disability, in ROUTLEDGE HANDBOOK OF DISABILITY

LAW AND HUMAN RIGHTS 31, 35-38 (Peter Balnck & Eilionoir Flynn eds., 2017).

76 Id., at 38-41.

7 Id., at 41-5.

8 Id., at45-7.
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HFUAR PR F YR ARG A MBI e P sy b
PPN AN T E L CHRERA ) B RAS IR ATRA
AEIRIR A AL G & HE AT BT e R S B R r 2 e
FHERZRBEG A doT B () 977 o CRPD fhid &4 2r 2 9 % 3 ik
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g HY x5

AN E B TR (5 S o

BEE HEERX AREEN

s EEREABR c EERM TR c EERUEEEE

o e TR B AN BR B

1t CHEMEEEE | | SR

BRI - RE | | BEERSTA

A |7 18 "N ERE

AERbE
W (3) LRy = % i ]

(=) RHOUBRML ALK (M) BEERIEAEERTES

(—) EFXEeR (Z) =it RIAME DEERRAESTYE

inherent dignity Non-discrimination

Full and effective
participation and inclusion

Respect for difference and
acceptance of persons with
disabilities human diversity and

in society humanity
(N\) BEELRESOEHZBHIER
. T (+) #RTEs WAl - BRASHRE
(h) #EHs% (/) Tt Equality between men and Respect for the evolving capacities of
Equality of opportunity Accessibility a children with disabilities and respect
women

for the right of the children with
disabilities to preserve their identities

® (=) CRPD » < & & Rp

P FEFR (2019) o FitgEE 74 5 UN. H.R.C., Thematic Study by the Office of the United Nations High

Commissioner for Human Rights on enhancing awareness and understanding of the Convention on the
Rights of Persons with Disabilities, at 11, U.N. Doc. A/HRC/10/48 (Jan. 26, 2009). [hereinafter U.N.
H.R.C., A/HRC/10/48]

O LEER O E AR EEE Ry T R, - AT BB AIEER T R 2RI
s S LR SRS SORF IRy T AT, - 25 Rl (2016) o (fmEREEE AT RN - SR
BELPEABARAT 1E 8L EBEE R AR R BIE A K & O B2 s ORI A 2 P F
AP ) > (ERVEEGwEE) > 565 45 B> H 1163-1228

%
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il 2 DA AL g 2 Rl 2 Y e B F R B M
Bl S T2 S Fin B fl et o et § 12 687 it 2 % B 9 T %300 (Bqual
recognition before the law ) ~ % 13 i "7 % & ;2 (%% | (Access to justice) ~ % 14
g T4 & pd g > (Liberty and security of person ) ~ % 15 i T .3 a2 &8 5
v A ARG BRA K2 #8 T  (Freedom from torture or cruel, inhuman or
degrading treatment or punishment) ~ % 16 i [ g3 4]¥] ~ & 4 &2 2 ¥ | (Freedom
from exploitation, violence and abuse ) ~ % 17 i [ i%Fa 4 £ % &+ | (Protecting the
integrity of the person ) ™ 2 % 19 i% " p = 2 &7 g £ 4+ % | (Living independently
and being included in the community ) 2- 2R o 7 B + B ik 2 cn L f2H P > Ko

s

AE K D HE|

4?

oo
% ~ CRPD #7| % % #jas e 583 0

# 445 CRPD 41>t & B2 % & 4] & @ W5 - 7 Z By f3deds CRPD
AP A T H AR FARE ) —THARBR DTG TR IS
AR WA RMASEE S WA FE AR PR I ) B R
YL 2
- ~ CRPD s fdad 3 N ok

CRPD $2% & oo gt 4 11 B2 37 23k 18 1% 0 B 20 12 % (INGO)
SABME o p 202 K EHEL 0 INGO $5° R R AP B p b s > B
AR TRID T Rk 2 4 82 £ 8 - INGO e CRPD ] 2342 % ¢ #7145 B~
Bk ovr v o D) 1F 3k % % | (transnational advocacy networks ) £ 4, 4 1 BF
fRo AT EAl R Gy BB R AL ff %&Ea‘éﬁﬁ"ﬁ (activists » ¥ iy &_
BA A B NGO) > p fF~3 BT (3R ™ frle & i e > 11

RALE R RERR= F2 Wil a6 NEIERELRL T DRE

SBRERE (2015) > (PMENFEFEGEERR BIER S OEBEEFAL)) - (BEVER)
55204 HY > B 3-12 -
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Lp RS2 TR P R E AT AL IR (Ao Do RgE A ) B
74 (frame) FRALL K TRAT > 0 F % H R FanToui e i) 22 f
LR BT e s e s I irdE g afa B Lo R el R )
(Cycles of Protest) -8 s se il Wk 7 eni v o FUR BN S 5 3 r

RAOFEREP A FALTR T EL 2 eriphl 5 B (peX R ) Ei7REM

T

v B R ATEL B R M)A M TR e i AEY o INGO BB P ehh
WHGEH R IR BB R GRS o e R P e L
(target actors ) & 4p B (B % Jo 5 2 ) N’Iffq‘“ P RAREE M FOE T e
T8 4o 12 f2§8 CRPD 2 jife>t » CRPD 4] %424 » chIDC T o 3% %
PP e S oA ¢ IRaRIE L fad B S 6] AP M RAT A & TR
IDA shg i es D WNUSP 5 2 > @ WNUSP R fkd 2 % 2 Fé‘*mé’:@«‘ﬁ%{;g_
B do D gAY LR —"‘Ff B iEny —“‘Ff 4 % (European Network of (Ex) Users Aand
Survivors of Psychiatry, ENUSP ) ; ENUSP R fxd % E e 3] & LR
IDA ~ WNUSP ~ ENUSP @ ¢t 2. B & bz cnBa8 > $iEd T a Feneiig g
& T B M RALE R DGR SRS RE TR LRI 4 R BET
£ BERHRATIP B TR B R e S o L R U R &
éﬁﬁu%ﬁﬁﬁﬂ%%ﬁwﬁwﬁﬁﬁﬁﬁﬁﬁd&&i@%i%ﬁ%iﬁﬁ
WM 7 RRLRAAE Y MEEA RS N R RRIEE Y A R

SPERLEL S TR T K LA g ek o B e e B ko B )

82 Margaret E. Keck& Kathryn Sikkink, Transnational Advocacy Networks in International and
Regional Politics, 51 (159) INT. Soc. Sct. J. 89, 89-90 (1999).

8 See Sidney Tarrow, Cycles of Collective Action: Between Moments of Madness and the Repertoire of
Contention, 17 (2) Soc. ScI. HIST. 281 (1993).

84K eck& Sikkink, supra note 82, at 98.

bzt E o ARt EEE T E AR S LR E A EBUAR B AEE T TRETEIEE
UUAT$E T B R E AR e 2 AR B By » 2[RI ARG » IR B R AL &b R4l A 2 Bt 1)
BREAT IR 2 (520 - FHRE P EmERBH v £ &, © Trine Flockhart, ‘Complex Socialization’: A Framework
for the Study of State Socialization. 12(1) EUR. J. IN. REL. 89 (2006).

8 Keck& Sikkink, supra note 82, at 90.
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\ WNUSP: (Vs St — H =5l

LB EERE (FFEEED) | 5 . N o
I A 2 ggﬂggigﬁﬂgﬁﬁ% (EEFEED)

B () Lo Hay BRe 2k

- SR AEREPRE I P R RaaR

¥ INGO;ﬁd EREREGAPREREE NS R 8T- H TR ¥ i

prla g (S 4e CRPD “rit i enl Sos 1R 11 D4R 2 P Bl sk &

Bk BN B2 E2 P87 4 Risse & Sikkink #73% 1) ehw 4 4240
4| (spiral model) 874c 12 f2 48 » AL PN E Hp o WRER PP RGN & o

v AR RO FUE R E R e TR N R e s 5 T
Pege s AW G BRprer £ (v % $ B (Repression and activation of network ) ~ %
% (denial ) ~ vk 23R % (Tactical concessions ) ~ 44 {2 7% f& (Prescriptive status )
g2 T —3a§=i7 5 | (Rule-consistentbehavior ) o &+ BFFEd » o A& %Jijﬁzf?ﬁi
REIRTEFTHUE > BELEEY 2 N EFR RS ¥ AR RIS
GRMPEAR » T B4 r - A BB 37 RS R e (23R (Tactical
concessions ) fg f< > 11 B~ 10 B ¥ ch P R R RITHHR & OB F T PO E T REE Y
FlRAPF S P FE SRR AR T B R R F ke R e i
W IR k5 F CRPD 16 1 7 #3212 IDC 3 o $30 5 £ iR AT4e st T

87 See THOMAS RISSE& KATHRYN SIKKINK, The socialization of international Human Rights norms into
Domestic Practices: Introduction, in DOMESTIC POLITICS AND NORM DIFFUSION IN INTERNATIONAL

RELATIONS, 117 (Thomas Risse ed., 1999).
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ey R Flo 122 IDC SREEE & R 2 2 X B RO SO FenAd 2 T A o ¢
IDC & 5 > ¢ag Hifon * hedd f 4 & Fd LFRASF4 > L B R 2 30
TIBER I > 5 7 R ERE R Wiy p L aprfer 2 5(CRPD)-#_1IDC
e R Ko TN CRPD L Mg ¥F i S M e Mg A ML § Fadan i
F-H o RFER GBI 2EErpe i F ¢ (CRPDEAR ¢) FHp &=y
o 2 Pl E B Aofe #p B ;&Lj‘ﬁﬁ?d Ab g et SV R RdRN 0 1 H A ] 2
PRSP E R Rk o AT O RRF ARSI - LR
ehfds > 580 L S R CRPD 2 R 21 4 o
=% CRPDHETZHi, 2 Liz

r~EE- W,T*u CRPD 2 # F R & Pruiff4d 2730 p o ﬂ\aﬁﬂlii‘*u CRPD %t
A E T A 2 R4 AT o BERE A T o CRPD £33 Thigd = B3
( disability-neutral doctrines) » 322 ¥ IR B = B L )22 § F g
Wl Ay ar L R 3R Aot ¥ A L5 I8 (e I E Rk
e ) BREPTAR R ST G T e R AR AT A A
% kXt CRPD % 13 #2383 B yaes » R 2 @i 95 F R -

dofe it CRPD 22| T A cnig 2 2 8 5 T2 28 gng i1l
A8, jxéfwwjya:ri PROI2ESF 1405 % ISED R 1T EE % 19 iE2
Er 2B EREREP AT AEE P AEE 2R A
Z A aq.ww M B & % po 2 2 s B2 92 B CRPD i 2
8RR s B2 RSB (TP A AT

FF 12 TAZERERT KR

P44 CRPD % 12 5 A L2 RN % ~CRPD % 1 8- &P ad
( General CommentNo.1, GC1 )11 %2 & 522 CRPD H i £~ 2_ Bl B8 (TP o
-~ 2H% 12 ﬁgiﬁ,;ﬁp\ 3

CRPD % 12 g0 B il a2 2w & 17 T % &k3% (Equal recognition before

8 U.N. O.H.C.H.R., A/HRC/10/48, supra note 79, § 47.
¥ EERE (2015) - FiffEEE 81 -
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thelaw)e A if2 £ 3 7 7 ‘,/w\gjq;r&*x,;:%,,\;fg? ?EEJJ_&FHE%
WG e RE T AREARE | RRATNF 12ES -0 2 RE9R
A REFRRET 2 T2 ERA ) RIRER
FoBIFE AR RS RS R B 2 i 4 (legal capacity )
Errdskgrig® > 33 AR D EEELERIEY 2 BT AR 2
FAEWAH R o % 2FF A RA LR R RHE B ORR @
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HdF 2 R i Bob 2 2 A 2B F 5 N b uprin g (7 L Ve Bts
¥ 12 %73 EJ{EM_%;Wm%L CRPD & e & B pre i 4 o gt 40
pEUAA 2 it 4 o TR ARK & BIRAE (4ot PACIRAE) PO 2o Ak
%7 1P kil
$ 12 0FiE e T2 T B AR A EAIRTEM T o RE R BT
P en Uiz it 4 (legal capacity ) 2 2% F B & u J‘ﬁ?‘"—*ﬁ‘}é B4 T A
F120k° @ b0 2 P ERAMFEALIET Ao Ra o g RPHTEER S ?
CRPD & 4 YR P REF ¢ % enli2 a4 JFIRERS P HE 2435
ke F FWCRPD £ B €% 2014 £ # CRPDGCI 4v i » ¥ & CRPD
GCl § ® & o3 en T A #4045 | #5841 (Supportive Decision Making, SDM ) »
ERGORBE B RN g T AR B TAEEAR
13 EF] A5 L P e 2T 3 CRPD GCL PR 5 e Ui
= ~ CRPD GCl1 ez -2 0 j2
CRPD GCI1 # 7+ » CRPD % 12 i% % & UDHR ~ ICESCR 7 2 CEDAW #% 15
PR T RN e B2k B3 =@ ko CRPD GC1 & F.4 4 R kB~ 73) 0
M T %2 %5 4 | (universal legal capacity ) » #- T2 a4 | ¥ Twwdpa 4
(mental capacity ) #v 14 % A o #73) 2 it 4 0 Bdp B X TR G D A S Fe S G

Ak g g PRl e b B ] A A RS B R T

P BREE  sEnE (2017) o CEEREPERRAT) o Uit ¢ s~ BRERE (4R) 0 (BLE
BEERERINEY) > H 200-201 - SERHL S EAREE - 200 -
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R FEAT R B R R T 1 TR AR E G T E A AR s A 4
PR B A B AP g & ek 79 (skills) 22 72 > 323040 ¢ 1% B AL
BEAELHLEAF AR AR AERR S N AN EOREIENEAT D RE

2t 4 CRPD 3 20 f@3 6 & W2 28 5 d | R PR > SlAciR & chd L Lo
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CRPD -2 s g 7 i 2 g flenfnes 2 58 0 %A 4 Bt Tt 3k
i (substitute decision making) £ " %3] ; (SDM) = & - #73f F * 3
AR BB E SRR A AU S 2R i o R BRI E L
Ram A (FHEA S EFE ) A e TR G5 | (bestinterests) @ &
FREfS R EBFA 2 Eak  LEFAARNBRENRG > RREER I AT

HE S BHIGETES G DA MET A PERRZARYFF ARBRE

SRS R R A RS ik ko BB F AP FRARE At E A
BR AT E T A R R A DA R B B

=+
] o
B

#% % ek 228 (bestinterpretation) = ;N 4e U FEing £ 4 B R
B 12FaE e G ML

CRPDGC1 » 3./ CRPD # 12 iF R 3 & H 8 15> 2 BWenBdoffe > At a1 &
PHENTEEASFHOTSHE - 9E-F 3% 145 15F2% 17

J‘r

44

PPV S = A Y I
EZET N R A G T

)

jé%%)}}JJ‘1£ r'{-E'/E'lt_‘] ~ A B

-~

fy

%
B2 A G me WM o & TT % %5 CRRDGCI 47 » 4 % & B4 jn s
e A R SR —*F]’ i EE AP EOT - A M BhA T AE G EAE
B E A E 2 E44#A (criminal conviction) 32 % 4ept® « CRPD GC1 325 » fiz &
& SRR EE sk L B2 R AN (gender )~ f8% (race )~ ¥ i
AR A ABEFE I RBAALAI S GV FREIARETEERS AT
@72 A BAE P R g Tk T CHRY ) e

?\z Fﬂ'] °

%1 U.N. Comm. Rts. Pers. Disabilities, CRPD/C/GC/I, supra note 8, § 32.
2 Id.
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A% 136 TP % ) 26 » CRPD GCl 4 » 3 % 2 e i3 #5 7 &
ERZEERIATV AR - FRRICHRWET G 2F AR R AR TR
A B a4 o CRPDGCI & £.4% 9 W & CRPD % 13 if2% > 3t 5 -
REAIcRRELEREPLIFEAFLELEV ORI wEdow 2R
REFUL LT mELCRRRES § O AP R 2R AR > -

By 14 TAbpd BRAE, S 0 AR AN TS ) ERdliok
1% = 4 cCRPDGCL 335 » 6§ # + LR LHRL Pl 12 b
TR EFNE RS ITE BT E FE A iR R (informed consent)
FEECRPD % 1518 Tar ol 2] )~ $ 1618 Tr i b 4 21 iz)e 20 % 17
ETR A A R Rl Hini el g o a4 XTG4 E A
RFEp RERFIARE AT+ A P L il g F CRPD ! RiXR
#°' 2 CRPDGCl 325 » & M T4 & fd &ie R4 0 67 R8T & et
RN RBET R PREATAT ARERL SR AR 0§
E AT ,,bﬁ/z g A HIRL TR 2 Ead /r-}%‘F\ }_‘; Bk a4 ,prg,h;g /jgéﬂ@ I’){gy

PR W R F E A ERL ISR s {IE 2 5% - CRPDGCL § ¥

2L AR RGBSR TR R & R 8 R 2 T
,—\1_13%- }E?EI_/‘_,,}%‘ ;}'F q’\’iﬁ/ﬁd#—%& —LJ‘Q}%‘K%\QS’%}:B"#ET&;E"K —}E\;E
b RE B o

PR 4G T bpd BT
CRPD % 14 s ¥tz T A L pd rg > Hfidn 5l ( Guidelines on article
14 of the Convention on the Rights of Persons with Disabilities ) ¥ 2“p Fg ifx
5 A A 5 2 AT S A IR WP 0T A e 2 -
- ~2¥% 14 ﬁ%*ﬁ%}’\ %
CRPD % 14 if3i &R% T4 L fd & > o FZEXAZ I 5- HRT

AL pd B xR f 2 T34 A L d 2% 22 4] (Enjoy theright

% U.N. Comm. Rts. Pers. Disabilities, CRPD/C/GC/I, supra note 8, 9 39.
% U.N. Comm. Rts. Pers. Disabilities, CRPD/C/GC/I, supra note 8, § 42.
% U.N. Comm. Rts. Pers. Disabilities, CRPD/C/GC/I, supra note 8,9 7.
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FHY 14Nl MR S A RRFEI20152 CRPD LR 65 14§
RATWE AN T A B d B >R e SR dp A P d B e
BEPRZ Y a2 £ G 9K B A4 H (basis ofimpairment ) 3
EIASE VRO S B L ey /ﬁﬁﬁgf}ﬁwﬁié%#ﬁﬁ%ﬁﬂﬁ5]%7? ’
Ertd AL pd 2 BBl R R g AR B LRk ET
PETERFR AT F N T ;}F,}:’W RpA EAFERSEZT 2EB A LM
( protect the security and personal integrity )@ & F & A £ f o 23 {7 7 R feiB
PR b B {7 5 P FEiE £ CRPD % 15 i 2 L 2| e 2o 4p 3] 7 P e g &
R 4v lz}ﬁu“f%%‘i@"»iﬂ’ﬁig Fisgm # & # X %4 4 (unfittostand trial ) & =2 5
# =i 4 (incapable of criminal liability ) 2 .2~ 4551 ¢ F P 3] - CRPD %
P CHRERE DT E AR B REE PR TR RS s Rw
—“‘Ff z’v’ﬂl"J'i/?ﬁﬁ% ik 2 AP R 2 2122 (legal framework ) F PFdE (T 4 B
(Diversion ) 27 4g ;% @2 (Restorative Justice, RJ) 7 o

2022 # 10" »CRPDZ f ¢ L & %% 1458 % 19k R+ 51 %’iifp
1%, A EY LRB G )%;Uﬁ WA IR > EH T 2 H 140 % ) (Community-
based support ) > 1“’%‘ g 2 AR AR H B 2 R R R NER o G M

Jo 3l AL G R 19 GE PR e 1A 7 o

% U.N. Comm. Rts. Pers. Disabilities, Guidelines on article 14, supra note 9, § 10.
97 U.N. Comm. Rts. Pers. Disabilities, Guidelines on article 14, supra note 9, § 21.
% U.N. Comm. Rts. Pers. Disabilities, CRPD/C/3, supra note 10.
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SRR DL R ”—"‘Ff FF pe=)2 2422 | ( Anti-Torture Legislative Frameworks )

% E.g., UN.H.R.C., General comment No. 20: Article 7 (Prohibition oftorture or other cruel, inhuman
or degrading treatment or punishment), 44, UN. Doc. (1992). &5, : 458 - 5= (2017) » (A
SHMBEZE) > Wt - B BRER () 0 (SO IEBEE TN ALY >> ' 240-247 > BEHTE
EXHFERY - B E LRmE PR ER 7 5REBLE 20 SR —ARMER R EAVE Y - HAp 5 7 98—
MEREFCHZ 20 5 —RMERFENA -

100 Janet E. Lord, Shared Understanding or Consensus-Masked Disagreement? The Anti-Torture
Framework in the Convention on the Rights of Persons with Disabilities, 33 LOY. L.A. INT'L & COMP. L.
REV. 27, 54 (2010).

101 1d., at 54-5.
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192 4., at 56.

103 U.N. Special Rapporteur of the H.R.C. on torture and other cruel, inhuman or degrading treatment or
punishment, Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment, § 37 U.N. Doc. A/63/175 (Jul.28, 2008).

104 1d, 9 49.

105 4., 9 44.

106 1., 4 63-4.

197 1d., 9 64-5.

108 1d., 9 73-4.
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109 g5HE - SSEIE (2017) > ATBEE 99 0 B 240-247 -
110 U.N. Comm. Elimination of Discrimination against Women, General Recommendation No. 35 on
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126 Memorandum form the Tina Minkowitz. on Recognizing Forced and Coerced Psychiatric
Interventions Against Women, Men and Children as a Harmful Cultural Practice (Aug.31, 2011).

127 Sheila Wildeman, Protecting Rights and Building Capacities: Challenges to Global Mental Health
Policy in Light of the Convention on the Rights of Persons. with Disabilities, 41 (1) J.L. MED. & ETHICS
48, 49-52 (2013)

128 Press Release, World Network of Users and Survivors of Psychiatry& International Disability
Alliance, The Elephant in the Room — Involuntary Psychiatric Treatment and the WHO (Oct. 2010).

129 Freeman et al. supra note 12, at 844. FE I » HEZEHHA WHO % F-fH& thsR BH Ao 2R3 E 5
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130 Memorandum from the Tina Minkowitz. on WNUSP Submission on Revision of the Standard
Minimum Rules on the Treatment of Prisoners (Mar.14, 2011). [hereinafter Minkowitz, WNUSP
submission on Revision SMR]

131 Memoranda from International Disability Alliance, Mental Disability Advocacy Center & World
Network of Users and Survivors of Psychiatry. on the UN Special Rapporteur on Torture on his upcoming
thematic paper on torture in the context of healthcare (2012) [hereinafter International Disability Alliance,
Mental Disability Advocacy Center& the World Network of Users and Survivors of Psychiatry,
Upcoming Thematic Paper on Torture in The Context of Healthcare]; Memorandum from the Tina
Minkowitz. on Persons with Psychosocial Disabilities and the Standard Minimum Rules on the
Treatment of Prisoners (2012).

132 Minkowitz, WNUSP submission on Revision SMR, supra note 130; Memoranda from World Network
of Users and Survivors of Psychiatry Statement on Review of the Standard Minimum Rules on the
Treatment of Prisoners (2012).

133 Memoranda from International Disability Alliance. on Position Paper on the Convention on the
Rights of Persons with Disabilities (CRPD) and Other Instruments (Apr.25, 2008).

134 International Disability Alliance, Upcoming Thematic Paper on Torture in The Context of Healthcare,

supra note 131.
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135 International Disability Alliance, supra note 134.

136 Minkowitz, WNUSP submission on Revision SMR, supra note 130.

137 EVA SZELI, Mental Disability, Trauma, and Human Rights., in TRAUMA& HUM.RTS. 207. (Lisa D.
Butler et al. eds., 2019).

138

Press Release, Daniel Hazen& Tina Minkowitz, A Discussion Paper on Policy Issues at the

Intersection of the Mental Health System and the Prison System (2013). See also International Disability
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Alliance, Mental Disability Advocacy Center& the World Network of Users and Survivors of Psychiatry,
Upcoming Thematic Paper on Torture in The Context of Healthcare, supra note 131; Memorandum from
the International Disability Alliance& World Network of Users and Survivors of Psychiatry. on
Submission to the Sub Committee on Prevention of Torture for Thematic Discussion on Mental Health
and Places of Deprivation of Liberty (Feb.22, 2012).

139 JupDY CHAMBERLIN, Introduction to the New Edition of On Our Own, in ON OUR OWN, xi, xv (2nd
ed. 2004).

140 Paul S. Appelbaum, Saving the UN Convention on the Rights of Persons. with Disabilities — from
itself, 18 (1) WORLD PSYCHIATRY 1, 1 (2019).

141 Michael L. Perlin, “There Must be Some Way Out of Here”: Why the Convention on the Rights of
Persons with Disabilities is Potentially the Best Weapon in the Fight Against Sanism, 20, PSYCHIATRY,
PSYCH. & LAW 462 (2002).
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142 Christopher Slobogin, Eliminating Mental Disability as a Legal Criterion in Deprivation of Liberty
Cases: The Impact of The Convention on The Rights. of Persons with Disabilities on The Insanity Defense,
Civil Commitment, and Competency Law, 40 L. & PSYCH. REV. 297 (2016).

143 CHRISTOPHER SLOBOGIN, The Insanity Defense, in MINDING JUSTICe 23, 51-58 (2006). [hereinafter
SLOBOGIN, Minding Justice]

144 1d., at 303.
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Justice Act 2009) 2'' » r1 2 T1938 & #3882 | (Infanticide Act 1938) & {745 2] o
ﬁ_@g%%@% G oA BRI T1991 EA TR CHA s 7 i £ 218 F)

~T2004 & fBek 4 s Rz Hakd 40 ~T1983 & (7 2007 # ) # 5

W08 RZIRINE R 2 G22I > P AR R xR - 2/ /& (1963) - AifesE
16 °

00 BEAEHSOR R S | =2 E Z LR RS — D S B RN ER TN A ZITHY AR BUES) - H
HEEREA/DVIEEATEEHE N B ATICE - BISRgTimE 2 2VESE - fEEEYRIER] O B8
PATIRREE A2 2 B B RIS EPUT B2 BrSi Al 4s Tt S IERY B SRt TR PR e 5
HMETREE - 25 ¢ JREEW (1993) - Fif&EE 18 > H 209-240 -

210 WILLIAM BURNHAM, INTRODUCTION TO THE LAW AND LEGAL SYSTEM OF THE UNITED STATES 549,
549.(5th ed. 2011).

2112009 FHIEERRAINESRE CRPD Fid - jRUEERE] - S A BR 52 H, ¢ Louise
Kennefick, Introducing a New Diminished Responsibility Defence for England and Wales, 74 (5) MOD.
L.REV 750 (2011).
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(MHA) & 12005 & <4 4 ;2 | (Mental Capacity Act 2005, MCA 2005 ) 2.

et A M RE RN E A 2 R AT B IR i M

PP BT R RE SR F L B~ Aer A P B I BRE
FooA RS FAM Y R GRETT Bptd IR S H e

H R R bR § 2R - R

T HEROHEA FURE] B {0 R A /”\V*Jﬁ* e BT ARSI
B PFEA BEP AT o
-~ IRAL G R R

@@ 2o g R LTI e T L RRET
( Crown Prosecution Service, CPS) 7 iz 423 % | ( Code for Crown Prosecutors)
fer BIET o R B T IAL ¢ ek T RREAR > A BRI R L TR
2 % ¥ iy 42 (realistic prospect of conviction > % 32 3% % 2 & P25 % 0@ 5y )
g T 22415 | (publicinterest) = F' c FEFTRITERNAG T E R IL AL
EFRFFUF RBFTENEFLANTHAY PRI N5 20 AAGRR R

213

v ILA § BsR it RsRiuRE d
R A BRbEE o AT R A S - RS B R ERE R Z A
SR B K o - 1P (7 HOCH A BAPAET J kR R 1843 & S 2
e [ da odg ik o) (M Naghten Rules) » 3%/ B & F4x 2 8 EM T 5 p £ 7 4

Bdiatz £ poepzsngenl o &2 ((insanity )24 7 & = T X Bsdusrd d o

22 FHIE (2023) o FHEEE 4L -

213 PHILIP FENNELL, Powers of the Police and Decision to Prosecute, in PRINCIPLES OF MENTAL HEALTH

LAw AND PoLICY 701, 713-4 (Lawerence Gostin et al., eds., 2010).

2R EPTRUERY T ) SRS HEEEE DRTRRERY RS, ARMEE o BRERE R EIER

SINREIHINES 19 FRRENERERE I R/Z - RFEEAIE AL insanity (RETHFEL M

Naghten Rules ) % Sane/ Insane automatism ° see RONALD MACKAY, MENTAL DISABILITY AT THE TIME

OF OFFENSE, in PRINCIPLES OF MENTAL HEALTH LAW AND POLICY, 721, 725-730 (Lawrence Gostin et

al. eds., 2010) ; GEEF (2018) - (EErfEEEPLEE (Defense of Insanity ) fESLEAYEH ) » (H
HIEEHEEE) - 55278 3] H 281-288 -
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HRE ELHE - WIS }‘a&fi}ﬁa (Diseaseof Mind ) ; = » {7 5 A3 {7 &
PF T A FEh T2 5 4 (Defect of Reason) s = @ 7 5 A3 (F 5 4 T #2307 5
2_ 15 2 &% (The Nature and Quality ofthe Act)» &4 {7 5 A {7 5§ T 2 & & 7
% 4 3% (Did Not Know He was Doing What was Wrong ) '3« 4 + ¥ & » M’ Naghten
Rules "R E W\ E TS FPHFKREHZTH ANTLE Tad (%?)ff*ﬁi«
BT R AT F R G Y ERERBN A o8 A RERIEAIN S o F T A
& d M’ Naghten #es& = = "4 Bagdinsd d | 2208 > 2 F & 11991 22 %

e (HA R 2 i &) "*‘) %2 2z T#rw)$ 2] | (Special Verdict) — " A&

SfEA A B ) (NGRI) £ 2]« % 003 414 £ § = ik oo i 1 5o
2004 & FJefe 4 ~ @M & HAg 2 A,ZJéM ZREOLFFARZENEE
E s e

B A B endna o 3 BT M Naghten i3 j % o ik 11957 & H 4 j2
(Homicide Act 1957 ) 3.4 * #73) ¢n [ 4227 | (Diminished Rule) - " 1957 &
BoAE ) 2009 Ei3 A A T2009 #2F PE e RE 0 RERDL A

i3 o RTAEARATF 52 6% (1) &% 520 (1) (1A) § @ #7§* - Diminished

Rule i34 B F) 2 B w8 FlF 2 W5 4 B dla i > R M
Naghten 7 F 2_ i e >t > # ,T*uuﬁrﬂ',‘% z %5 & % 4% ¢ > Diminished Rule F p& &

ZEEl A Bl 4 AR 0 REZET R [;]%g g P wsr3k (arose from a
recognised medical condition ) > i & {7 5 A A pE % 7 L R EHTELR (to
understand the nature of D's conduct *!6~ 12 |4 %] %75 4 (to form a rational judgment )

B iF L A g Agrdlac 4 (to exercise self-control ) 2 ik 3 #7141 4 7

DRI o B8 IR Bk g AL RSETE B 4 B (manslaughter) o 2t

MEEZEFRER U - LPp k75 AL 53R ZL KA d 7~ ¥2|(probation )
23O ETERLS TR o RE AR WiEAEY F BT T %ﬁ_’i%’g

215 MACKAY, supranote 214, at 723-6; FREEIE (2006) » (GRHDE L TOMEESR  REZ Ik (B
—EBPEFIZSRY) - (BERLESME) 5 84 # - H 25-47 5 GREFE (2018) - Fif&sE
214 -

216 D’s /& Defendant’s fEFEEAR FV4EE =X -
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Frons 3 A RBL OIuieh o ~ 82 Rpl g e MHA R > T dfé £
HOUEI R L R A F A PR F IR AT At A g
PR A FRA T AR RN AR B SR A A B2 S TEAE € R :ﬁ,mu_&:

mﬁﬁ%ﬁ&ﬁ*ﬁ’m

[

pes
“‘%M

~ AR M a8 48
EFRAO ST AL T8 e&s T Ead g R L, TMHT &
MHRT ; 2 Tqgfk g A B = B304 S 0m o P B4 R E R E
A2 AH G BRI E s PR DFELART R AERATE
EAAS IR T S P 2
- kB 4
EFRNE T E AL A8 S L 2R RS 12004 E Ak 4~ PR 2 HAR

T AGE R 1983MHA - & 4 45| 7 ~ 5 T ik & £ ) (Hospital Order ) ~ " *241

% 4  (Restriction Order) & " £ &~ ¢ £ (Supervision Order) = ¥ - § B }%@ﬂ#
w2 HEEERYE o TR (L - ) ST e
N
Mental Health Act
1983/2007
/ \ 4 ) BB EB )
Hospital Order
SHBNGRI — (Hospralorden 17 ¢ N
Criminal g Mental Capacity Act
p J Domestic 2005
roceaure — Violence, Crime L )
(Insanity and and Criminal
/ZZZ{/ g_’;%sf 10 Flead) Act 2004 HEms ( [B8%Domestic
( Supervision Violence, Crime and
\_ J\ / Order ) _ Criminal Act 2004 |

Bo(L-) MEEEaA M EREER
(- ) @& 4 (Hospital Order)
Bl 4 R LR 1983 MHA RT3 2 » F Il 2 e dk 4 k3% 5 37
E(2)HR T R A %5 EF (registered medical practitioners ) #F-%| 7 %7
FEILE A 7 4 1983 MHA #72 % 2 44! itz (mental disorder) #E 3| 4 + B

TS S FRLEL R R R S e R A

217 MACKAY, supra note 215, at 721-56.
28 g7
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FRFEATRERFI A FRELS O TRRIRPOAREL FREF
%ﬁé’iﬁ” (medicalevidence) 1 ¥ 22 » W@ &g A4 (ECHR) % 5 %

Figmpd 2 A 2% > 2072

TERED PEREITETAG LS MHA (A g2 % i ) 2 8
iﬁlfi&iff/\%%rfa;:;ﬁﬁ @ R E 37 (4) AR R F R FRLEEL

1R RAEZ & HTk 4 B (Approved Clinician, AC) § # B & h# ¥ ~ 5%
BB AR i P A %5 fe2 3 X B (representing the managers of the
hospital ) & i Fe & 77 = 5 b % Wheip & L § > 2 Fed 7§ F L E 24 TF
el 7 bk 4 o5 0 EABAFRBHES O E B 4 A R @A e B
Rav e N E peniAs 5 2 20 MHA ¥ 39 R PR AP A AR o
hot B ERAEL B € (integrated careboard, ICB)~ = f #74- % i & 4 B € (Local
Health Board) # 8 = » Bl B F @ § 2 0 A Fre- ¥ il s b 2 2k
AAZ L PEES RGP RIMAR P &P ERIY BRI & f
PR A EBE (Fl) BRI A8 da BRI LREL2FF AR e Bl
AE P kR % L)~ w2 B0 3 e MHT S5difers b > B g iy %
E=P R VREREPES/ 3 1]
(=) "4 & 4 (Restriction Order)
195 1983MHA % 41 ig3 2 > 2 72 e (CrownCourt) # 4 & § ¥ 4 J° %
A m A ERE PR G FREFEALEBAL LG ANAAEL G

Ve iE % 37 MEeniifa e £ 0t o R R g UG e 4 T F At Zfﬁ»?fﬁ—’

Tk

) ]

% 37/41 *241 & £ | (restrictionorder37/41) 221 o d >t % & 2 133X £ d 42

jac)

B E 0 Fpt 7 74 5% % 2 (magistrate's court) #7220 £ 3% b L s F i

PP B & L4 Ry MHA % 70 (2) iE3R %> § F A a2 i8a- 2 p 2

219 MACKAY, supra note 215, at 734-5.

220 FENNELL, supra note 213, at 795.

221 Richard Latham& Hannah Kate Williams, Community forensic psychiatric services in England and
Wales, 25 CNS SPECTRUMS 604, 612 (2020).

2 {HIGZEERE AT LUK HRE 5 2 50 AR I LLHIET - 5H35 2 R - H14H (2023) BTfEEE 36
H 100 »
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v MHT 8351823 8 - B2 WS L 2 £ AL PR R4 RGRARS -
FEL r 222 3RS RAEBHRL RSP R AR e S LA 4
Bt EEE kTR EE s 0 R AR AR Z B AGRLP doT e
LB TREFPBHELF AL 255y R

% MHA L3 273305 2 % A4 4 4 2. BB > N R B A48 - Ra o 2 5%

RE kDR EPRRER TR RB R A A 2R RERET R R 2 R

T\4

R 0T fad F AR T 2§ ke PR+ % (HM Prison & Proabtion Service,
HMPPS ) ) % #73) ¢ T4 4 g2 1 i¥ ] %=, (Mental Health Casework Section,
MHSC)f % ¥ EF & 75c1 iv-MHSC § # ip % ¢ 32 | (Casework Manager )
R WA AL F PR T8 £ d MHSC f § % - &34 6 4 3
A1 P f MHT $I2% s 4 %% & dugfee > MHSC ~ 2 f # &
MHT i& (7 FAl Qs 2 > EE e g2 ed 2.
29U MHT 'L B ~ 7 7 CTO 2 AL & H0st

G 64 b8 G AP RO A £ LR o F A RC AR
bt b A5 MHT g U X 31U o 3 B X s A
WE o B fad 2 AIE 2 MHT £ A7 57 08 A 4 o j2 7230 E 8 1
HEE RN G S SRR A A DR AR I A A A
FRLAAER RS 7 P AR IR T R M F AL S B T2 o
AR E e R A P o

FARS A BT E AR EH 7L G AR 2 A S B EES,

223 HM Prison & Probation Services, MENTALLY DISORDERED OFFENDERS - THE RESTRICTED PATIENT
SYSTEM, 8 (2020).
https://assets.publishing.service.gov.uk/media/5f736aa2d3bf7f287328¢597/MHCS The Restricted Pat
ient System vl Dec 2017.doc [hereinafter HM Prison& Probation Services, The Restricted Patient
System]

224 See HM Prison & Proabtion Service, MENTAL HEALTH CASEWORK: FIRST TIER TRIBUNAL GUIDANCE,
https://assets.publishing.service.gov.uk/media/5a81cccc40f0b62305b90df8/MHCS_Tribunal guidance
- restricted_patients v1.1 Dec 2017.pdf

225 See Ministry of Justice, THE RECALL OF CONDITIONALLY DISCHARGED RESTRICTED PATIENTS (2009).
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¥ MHA % 42 (3) 370 2 430E (v (FREpFas 418 R b L piaf e
Miﬁﬁﬁé”%yﬁ&ﬁﬁﬁlﬁOMﬁcFLﬁgg 240 M Rk
o RRFFRLAIUSLET L02Z RA 2P R T A BEIHRELS
Hrd -
AL TG PRI RS

U L R R R AR S BB TR TR R A

Wld A% EE 4 R (social supervision) f F i 338w 4R X s A 2 P ¥ LB
PRGBS BRI R f ik eERTEHFRER LR (medical
supervision ) 227 o “f THRBAGEEM A2 MY IR DB
Wi OE% 23R ) (MAPPA) 2 B8 = 5 b & T 408 4] o %8412 2 &1 £
A de R Rk FEGEE  cLAEHREEF BB LR
;Aﬁp?Piﬁmg)?iggiifiﬁﬁiif%&OMMEAPM 9 ik

i
Rk

‘F%ﬁ*iﬁ%ﬂia’géﬁé(%ﬂﬂ@%)ﬁgﬁﬁﬁﬁgi%%
B (Responsible Authority )> f # # % k52 B2 P E g WE R A REATF
f?%ﬁﬁiﬁﬁ:ﬁﬁ%%iﬁ%W%Eiiﬁﬁ(mwAymw’é%%

B A kBT R L g T o

=

(=) EH &4 (Supervision Order)

T RER AL 0 AR 2004 £ ok 4 R ART A Z ) D
Schedule2 " A4 [pae 2 i £ X F F F1 R “TH 2 2 K & 4 (Supervision
orders on finding of insanity or unfitness to plead etc) 5§ © ° #* & 4 &7 AL T A
BN A FFE R RH] X s A DR e a*g» £ hE TG PR

FaBiete o e TR D TR SR I E AR BT R

https://assets.publishing.service.gov.uk/media/5a7502a2ed915d3c7d529b1b/recall-of-conditionally-
discharged-restricted-patients.pdf

226 Lathamé& Williams, supra note 221, at 612.

227 HM Prison& Probation Service, MAPPA  GUIDANCE, 137 (2023).
https://assets.publishing.service.gov.uk/media/641825e1d3bf7{79d4aa6c8b/MAPPA Guidance Marc
h 2023 .docx [hereinafter HM Prison & Probation Service, MAPPA Guidance]

28 EE O T R PR HEAAS IEBEE L IR E Y OPD Pathway fRiB51EE -
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ok B E Rd 3 B o X s A % R R AR PR S ALAR AL L BT A IR R B )
EEPH (local probation board ) =% 75‘1Ti%§'}é-‘)§ o BEIRE B G L LG i
BB R ATRE L n o A 2INA - MR EEE RS PR A
LRER R E /rvh?‘%@zzg Ainf RT3 G 0 2RFE RS fi%géﬁ ( medical
practitioner ) & {735 » 2 H P — =& Jf SiE D 38 4 (dulyregistered ) o i &
o ke 0 397 TME R4 £ 5 s 1983MHA § ¢ e T i 4 (hospital
order) 2% APt HN 2 T o E EEROFFAN paSEE CERISRE
e F A AR ORI RRIRE LR T L P HRE AP g B § D
B RAIY €34T Bl (-2 ) #7724 § I 2 o 3 o AP U &
£t 5 B A 0 0 2 BE & MAPPA B inth 4 48]0 B4 4 20k
ARRGA THEE S & E K %ﬁ;%mﬁﬁﬁﬁ@@#ﬁwrre T 7 %eh

ER P e SR Tt e 7 MR8 e L 2 Bl K 0 BT

-~

TEa
EBEARRY

S ERFESEMNTERAL 2 FERIRZ 4

229 Mackay, supra note 215, at 735.
230 Mackay, supra note 215, at 735-8.
1 Szmukler, Offenders Under a Fusion Law, supra note 167, at 43.
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HHIZNGRI

[ : ]
LTABREZER BRHERE
A
r 1

hospital order res;pdcgfﬂ
e (37/41)
Cmg::ll;l:ny Conditional supervision
(CTO) discharge odler

B (+z) FRMEEH RSN EBE
CRELAETRRFRLE
% E A H T AP B E ggmm%#%ﬁ;’pj Z & Aok % (informed

REEFRE
MEBFRE

consent) iR (T o B F A AL H|Era 4 PF o ikdp MHA % 35 iFRw o
LR BRI (T E 0 7 kP 2005 MCA it {7 ) 7 o
2005 MCA $x B~ # Fen2|$r R o b 5 - 1P 50 A (T2HETR A 4 LT A
s AP PR 45 %1% (impairment of their mind or brain ) » Fr e B d 40 B ehid
R LTI VA N o 2 U | -2 S L R s £ T
CREEAET MR F AN F R ACHN S s N E A LR G
LA 2R Ry T A LETE T ek S A2 4395 2005 MCA § 3 iE
WA E LA A EE TR EE T WA A s X ehk it ) 5 (best

=

interests )5 B4 - %1 — » #F 3 0u 1% 04 2 (to understand the information relevant
to the decision ) ; = » & L F 3 (to retain that information ) ; = > %ﬁ d LA AR 4
BT s FIEE 2 (to use or weigh that information as part of the process of making
the decision); = » HiEF 3 A 28T 2 3 N P ar 4 p ¥4 % (to communicate
his decision (whether by talking, using sign language or any other means) ) » ¢ F¥ > 3%

~

E: SN =9 (3) Bz A |F'z$}& %@/”\ RRE: 3 4%-“\‘ 4{??:’ NN i{"&;ﬁ-‘

22 NHS, MENTAL CAPACITY AcT  (last visited Feb. 15, 2024). NHS.
https://www.nhs.uk/conditions/social-care-and-support-guide/making-decisions-for-someone-
else/mental-capacity-act/
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TR JSs A dR L ae A o ® NIB g 7@;&"‘}’?/: FAENER EAUIRFF E A D
FHE @ LT R Ao
= ~ ## #4 2 B2 (Mental Health Tribunal, MHT )

FTHERANTEEERARAENT AHBH L8 Gd MHT § £ 107 4%

T £ 3 F 0 REE
(__ ) ‘3-&%#,}#_233
ERFESELAMAT 0 Cf F 2357 o BRFHEZ 2 H#

= #
# 4 & £7% i (Mental Health Tribunal, MHT ) e MHT 4% % %4> % - 3% &
WA Y 7 (Preston) o BRSNS AHN T - BRI AIRT FFI S - %
R ¥ - FR2RREFE AL R A LI BEZRSBEL REFO2
FRLEE o SFE R EREE - el 78§ %0 £ e (Mental
Health Review Tribunal, MHRT ) » #+.& § %= * & » d % ;2 F (Lord Chancellor)
Audg - AR (EHR P2 & President & f #1742 5 Chairman) ¥ 32 & £
e R f 2t % MHT Rite 3B R 2335 MHTY 237 L 23 f
PURAGREREAR CFFARNAAR AL Lo FRFERY S F
MHT R tad % &2 p 228 s & 2 F (specialist judges) 2= i2{7 %I o
(=) % &4 M

MHT 623 S HALS § 7 3 AP AL L 2 WAL 14 L8 o
BFed s Falel in6®? o 475 MHT S50 5 % 42 % 5 - 5 MHT
FEGRLEE AT AN TR EERA R 1983 MHA § 17a iF2 % 44k
Fipf (CTO) 3 s it A A 3 e P F 4 F 4 S PBipAulin 3 £ 4 2

i

¥
A g pHd MHT 27 3% i A £ 54 &

FRFABLIUAL L 4 RIFERFHEIE 1 ELEH &5 MHT

233 PHILIP FENNELL, Review of the lawfulness of Detention in the Courts and Mental Health Tribunals,
in PRINCIPLES OF MENTAL HEALTH LAW AND POLICY 577, 590-7 (Lawrence Gostin et al. eds. 2010).
234 Mind, LEAVING HOSPITAL (2020). https://www.mind.org.uk/media-a/6156/leaving-hospital-
2020.pdf

83

doi:10.6342/NTU202400883



Al - 0 R s A T EHA R R A pd 2% & (degree warranting
confinement) 295 = » AW RE IR X 22 LB = > FHB T L F AL Gk

RO R 2 o g A B E I BRRL - Ko R A REE A EANAT
1A% MHT 68 R 3 30 & 2 g idgagd 2o
B R s A REFE NS 0 T A L G 3% (Absoulte Discharge ) ¥7 % i £
* (Conditional Discharge) = & » 7 if * 3 14 % s (CTO) o I 3% ik
Cf R E A RE R R G L AR A 2 MHT - 5 8
BEERE > RS A MR R R I ERANEF T T B s
% (Conditional discharge ) # 2 & 7B /i © 40 b it > 2t fig? it o
= ~ 25k £ F X B (Responsible Clinician)
iz %3 ¢ (Responsible Authority )
FRANEEERADTEREFARIHFEEF PP TRELT AR
(Responsible Clinician, RC )« pt #f 4 B ¥ o #F 4/ ¥ FF o~ o TLEF S BRAC IR B
FEARSAIFEETom f 4 R F 2Rl oo Add TR
Jed8 0 MR AR f A Pl e e MAT 85k a8 o 243905 s s
HiE R T REERCOL L FER GRS TRA 4R s ™Rk
fadt g 28
7 RC > B MHT ¢ > (T ERFF 4 ~REFF L Liinh 2
T B TR R w AR e i A B A2 S 2 A F (Responsible Authority, RA) ©
RA fiifefy B d FFeis32 (hospital manager) # 1% 5 A% R8P Rl d £ 4 F %
27 (responsible hospital ) # iz 2. o RA Ji&** MHT % 32 pF > 11 E § F A chjp B

7

iR A TR RS kA MHT 40 -

235 FENNELL, supra note 233, at 798.
236 HM Prison& Probation Services, The Restricted Patient System, supra note 223, at 13.
27 Id., at 12-13.
28 Id., at 9-10.
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$ s RGBS L M S

mihR P R E R E s 2 &k’i’f’ié%ﬁﬁﬁﬂ%%i’%'fiﬁ'lﬁ&ﬂ
1%‘?1‘#/?@%;’ 4T A8 S 1iffpmﬂg°$nmﬁ§f#}§@\f TERALBR Y R
MRz F52 "E?E P AL ® R8> w0 Bld AR R A K ?:}%E = (' General
practitioner, GP) ~ ¥ Jy P ~ w IRyjpfr S AP B H 082 F 2 40 X RN P2
A AR T R o5 o

B Al R

FRNEE R, FEA S8 AN AR P A RAE AT R N
Wi ERL s A R ERE AR R P AR E R REF M T e R
PP A F R S c ERFE SR AE R RSB H5E NHS
o % H > & % % Broadmoor ~ Ashworth 17 % qzi5 & B o @Ak ¢ 2 H & Low g
% ¢ Rampton™’ = & &84p31 % & > p 2000 # Richard Tilt #% ) % & 3 4 4
G R E 2 AN ERFE R SRR R LA R RS A ¥
EXFRL ( Guidance on the High Security Psychiatric Services (Arrangements for Safety
and Security) Directions) » jE# ;34823 1 3 R % 2 adod L 2 pd & p
¥AET ?E#’Fi ek AP MR T e

PECT R R A EBH YRR AR T BT 2 E R R A HR I
F] gt ",$ TNHS 22 Fperrth o e d 2 Frokidpi Fir o ¥ RS AN K
B du84p sl A & £d BR 2 RaF A ¥ # 12 (Royal College of Psychiatrists )
FrT o2 TR HEERET K i&® | (College Centre for Quality Improvement,
CCQI) % © el @2 # 4 pR7% 5 5 L i& %8 | (Quality Network for Forensic Mental
Health Services, QNFMHS ) 3+ 4 138 (7 » £ 3t 2 8E ~ 0 8V 5 5

éi@f%ﬁﬂfﬁ%?:w#%ﬁ#ﬁalﬁm o B 2012 ERBAs o HPERAAR T P2 HA

23 John Tully, M.D.& Clinical Assoc. Professor, Univ. of Nottingham, Speech at Breaking Barriers in
Forensic Psychiatry: An International Academic Exchange: Forensic Psychiatry in the UK: an overview
of clinical practice and research (Oct. 19, 2023).

240 Tim Exworthy& John Gunn, Taking another tilt at high secure hospitals-The Tilt Report and its

consequences for secure psychiatric services, 182, BRIT. J. PSYCHIATRY, 469, 469 (2003).
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%}iﬁ@ 3l ( Standards for Forensic Mental Health Services ) i ¥ BRE M RE
AW AEGBER] > FH D 4 (2023 £) @ MR BT M F0 2021 &
CIESRE S & ﬁﬁﬁf_%‘ 2 RAEAR 5] ( Physical Security in Secure Care) & & # M
EAB A 2 PR E hdp M AR 5 2013 & AR TP R A AL T B 4
351, (Standards for Community Forensic Mental Health Services ) # 3 it % faid e
S 55242,

BT SRR R T T R B s M s A
IR AL iR ARSE RS R A R SRS FRRY) & f F 8 0K
FIRA AR NE F 15 0 DM EBERAcd (- ) % -

(=) ¢ KRB EB R AB IS - T2

AU rE
1. #P>E 5 £B ;% (multidisciplinary team, MDT ) »
el T R E B LR s IR R Bivioy & o
) & TR W oo
T 2. b8 E | UERY o n R T FE A UK

R pREgAR S T BB RRISR R IR T AT
BAFEIR > e o

l. BXBL SR TRRE LS A TEE O
e R U E R B F o

Bros Rk |2 el B A RES 2B ReE 0
Paie R AT B AL R PO A AL R AR T

EREY i 2 ek ek S I It o Ak Bk A

241 Royal Coll. of Psychiatrists, STANDARDS FOR FORENSIC MENTAL HEALTH SERVICES (FIFTH EDITION).
https://www.rcpsych.ac.uk/docs/default-source/improving-care/ccqi/quality-networks/secure-
forensic/forensic-standards-qnfmhs/quality-network-for-forensic-mental-health-services---fifth-edition-
standards.pdf?sfvrsn=bf08b5e6 4

242 Royal Coll. of Psychiatrists, STANDARDS FOR COMMUNITY FORENSIC MENTAL HEALTH SERVICES.

2 1d, at 2414000 » % (—) FIRESEISEIUNG Y N HE T8 -
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A8

=

7
AR FILE N B g U X s A

/\_E’/E]E] o

L Rt R R R 4 e g A 4

e4p B AR e
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24 Muthusamy Natarajan et al., Community forensic psychiatry and the forensic mental health liaison

model, 18 ADVANCES IN PSYCHIATRIC TREATMENT, 408 (2012).
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245 HM Prison& Probation Services, MAPPA Guidance, supra note 227,91 26.51.
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0f1984)?4721 71984 & > & j= % 324172 | ( Comprehensive Crime Control Act 1984 )
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246 e GINEIFE > By T EAkE e, | (Forensic Psychiatry Center » f&f# Forensic PC) o
ORGIEET (2022) o (GRREDAEHIEREDTRAVHTEEE © DA Kahler v. Kansas ZE&t%00) > (BR
EIE) - BS2EFIH - H 521 -

M GEE (2017) 0 (HEEMERES) - WOk FEE (F4R) - (FUEBWEEFM) - H

21 - EEHIHERE -

WSS (2017) - FifEE 248 ¢
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FRFE 1990 & & g s laa g B FRE & 95 —ADA- X ADA
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Olmstead v. L.C. ex rel. Zimring | 4% ¢ > Fa2 3 {3451 241 % fadB g A AR
55 1% 2001 £ d PR E RASRT FATE Fend 13217 B iFrch L o BRI
PR o e 4 B DI EAL TR ARG IR R P IREE R A

w AL € (4] o & CRPD 3724 % » ADA 2R 5 5 Ligend S HREY &

=k

Bt o o4 A MRS R EafR g0

¥ ADA $fe i * cho P H_1980 # %g # 5 CRIPA » 3% % %> ADA * % >
IRAIEAR S 1970 E AL ERR F T F 5 IAL§ HREE
MW F S Ed A MF L B R BF 2 0 AL &7 L CRIPA B4

B 2% 2 5% 3% (Department of Justice, DOJ) & R F R & & Ve 2 F ks P EES

230 Charles F. Szymanski, The Globalization of Disability Rights Law — From the Americans with
Disabilities Act to the UN Convention on the Rights of Persons with Disabilities, 2:1 BALTIC J. L.&
PoLITICS, 18 (2009).
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2T U R 2008 # BT S FORR T8 A R4 e 4 1 v ¢ DOJ &
T 4p B Hojit e 4p 31 (technical assistance document ) » 1284 & iz § 73 & 4 g i
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(=) ## 4% = (MHC)
FRMANY - BRELANFRAZFIE IR 0 B R A FL 2 e

( Mental Health Court, MHC) #|& - Z4| R 24> T B 48§34 = | (Problem
Solving Court » * # & %% &> Collaboration Court) &— & » B3t — 42 2 je
YLk e EE o B REfRAE B % AR 1990 £ KW B e g T 2k
Fe; (DrugCourts ) » g FF 1 & Mg 44 5o B ok % 8 iR A T R H ~ ¥ -
SR AL FekAl R 52000 £ pEod T > F X VBB 2 F B4 € (United

States Conference of Chief Justices) &2 I > % & W F iz 75k A& ¢

I

( Conference of State Court Administrators ) — 4 % %P > v g2 A s 4] 300

e P R (T)) 5 AAPRR LR A2 g B2 5 #0000 > 2 FF ¢ >0 2004 #

251 John Kip Cornwell, CRIPA: The Failure of Federal Intervention for Mentally Retarded People, 97
YALE L. J. 845, 845-6 (1988). [hereinafter Cornwell, CRIPA: The Failure of Federal Intervention for
Mentally Retarded People]

252 Joseph D. Bloom, CRIPA, Olmstead, and the Transformation of the Oregon Psychiatric Security
Review Board, 40 J. AM. ACAD. PSYCHIATRY L. 383, 384 (2012).

253 Barbara Ann Stolz, The Growth of Federal Criminal Justice Policy Making: The Role of U.S. Civil
Rights Legislation, 26 CRIM. JUST. POL'Y REV. 463 (2015).

2% Memorandum from Conference of Chief Justices & Conference of State Court Administrators. on

Support of Problem-Solving Courts (Aug. 3, 2000)
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BRI R P Pk RIEAL R e (Forensic Assertive
Community Treatment, FACT )

“/]E MHC 4 #b > % R4 5 B4 2 PRI+ ¢ I K (Substance Abuse and

Mental Health Services Administration, SAMHSA ) 7 3¢ T &4k % i |
(Assertive Community Treatment, ACT ) ;¢ > d2 01473 0 T e @ 2 AL

8 | (Forensic Assertive Community Treatment, FACT ) 2% &8 #L W O

Pa gl ~EF 8RR S F]F (crlmmogemcnsk) & ppop 2b i)
¥R it °€*‘%*@”ﬁ’é@ Tkad s TR AR T RN T B

EAB B (MDT) 12 THIF B % ¢ Fis s el 03 - ks

PR EREd S A TR R FAORBE R S R EE R
;é:}%_ﬁigﬂlfé o BRI P «*{/z A ﬁ %«aﬂ%;» &bb’PRj&bk’}f@\]‘%F% 8 i

255 U.S. Bureau of Justice Assistance, MENTAL HEALTH COURTS PROGRAM (last visited Feb. 15, 2024),
https://bja.ojp.gov/program/mental-health-courts-program/overview

256 U.S. Bureau of Just. Assistance, A GUIDE TO MENTAL HEALTH COURT DESIGN AND
IMPLEMENTATION.  (2005).  https://bja.ojp.gov/sites/g/files/xyckuh186/files/Programs/Guide-MHC-
Design.pdf
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Procedure ) 7% = %" 77k 22 % % 42 5 | (Pleadings and Proceedings Before Trial ) -

FAPp 4o W22 % 1026 (a) MR T F T5H A2 0% 75 22 NGRIFF > 21

257 SAMHSA, FORENSIC ASSERTIVE COMMUNITY TREATMENT.
https://store.samhsa.gov/sites/default/files/d7/priv/pep19-fact-br.pdf.

258 California Dep’t of State Hospitals, CONDITIONAL RELEASE
https://www.dsh.ca.gov/Treatment/Conditional Release.html. (last visited Last visited Feb. 15, 2024)
2 fREEE - BRESE (2021) - HiIEEE 30 0 H 256

93
doi:10.6342/NTU202400883



—

g A E 2 FEt P (Department of State Hospitals ) £ 4 = Tf fadxr X oo

BB AL AL PREL BT 1601 (a) ErF £ % Jo % o 2 do s AL A
TG hEEG R4 € Ed (mayhem, aggravated mayhem ) ~ 2828 %~ G U B ~ 4
EE R L HE R RWA A2 E G TR (Assaults With Intent to Commit

Felony, Other Than Assaults With Intent to Murder ) ~ £ 452 ¢ 5 % > ™ 2 45 41

o B j° % % 4 (Gun Violence Restraining Orders » i& # )= % # 41 & 4 ) § - 2

?*?ﬁiiﬁﬂﬁﬁaaﬁ’Aéﬁaﬁéﬁﬁﬁaﬁﬁﬁﬁaﬁo
FEWRGB F o 7o gt VA2 L K 1026 (b) FEARE R

v
=

32’%\‘/

£ 15 %2 pp (judicial days) > & R TA- % a8 g, (Fd p & Sk
TREE) f4p T2 4 (designee) = 3R 4RL » RN LT G w4
HEFBH» NEERFPHLEFLR PRAPFEEE 2D HRT R
ﬁaﬁAﬁﬁgﬁﬁaﬁﬁﬁo
S e i

Sp Tﬁ/?ﬁﬁ Ropd = %5 238 (Department of State Hospitals ) §£ 1
g A Tﬁ ot e gg dr+ 40 B 2 %5 = ( DSH- Atascadero Hospital ) ~ #* & 4c ' =
%5 F%= ( DSH- Atascadero ) ~ ' = = " € %5 %2 ( DSH-Metropolitan ) ~ “+ = d’év%? &3
(DSH‘NmmJthI“—wﬁggﬁn(DSH:Pmmn) s 1z¢JNGRI€J“@°<1FVc
TEREER L LFIRFEEERELREG AR oD F F R EN T A
£~ 14 E 417 CONREP: £ ¢ RIF 2 ° ffeid 180 P - IS i8I A7 1%
An T (THE 2 TEs | =2 Bres s T A2 o

e N AE L R R A A F 6B T R o p;k%p;%;%wa
B (medical director ) J& i 4c ! 272 & % 1026 () i 2 4% R #F=1% 3F £ (Progress
Reports ) S il % Au8 > %0 T o2 B % 22 7 & 2308 4 ﬁi?v/@‘ﬁ )
T THE ) FFRLAAT TR -

REREERTPZESER A ERD 9 o2 B Sl ¢

260 Dep’t of State Hospitals, TREATMENT. https://www.dsh.ca.gov/Treatment/index.html (last visited

Last visited Feb. 15, 2024)
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261 Dep’t of State Hospitals, FORENSIC SERVICES DEP’TS STAFFING STUDY- NGI PC1026 FORENSIC
PROCESS WORKLOAD (2019),
https://www.dsh.ca.gov/Treatment/docs/DSH_NGI 1026 Process Flowchart 2019-02-19.pdf.

95

doi:10.6342/NTU202400883



T

> IR S6E A MR P
mMALESE1026 () HERHEE [
A
[ N
PEINERE HERIE
(S EMFIER) (CONREP)
} |
¥
R - SEHRERIES
AR & ARATABRN = (sanity hearing)
& 2
+
REEM #$TCONREP
& wasshg  [[°0  amE (€
2 & l
HERBFEFRSIE -
EECERBZES
HRERTEE & v
EHWERES
(sanity hearing)

REWIRAES REWMAES
|

7 2

ERERNT2E HAREA
kB R

W (L3 e NEFERATEER

= o~ A AL E A

BAE R EGE T E G 0 A BRI AN AE L F 15 Y T Bl o ek
Wal® & a8 | 82 T4 VAR #1472 | (Welfare And Institutions Code ) - + B = i
BB A s e VA2 B % 15 Sl e a2 e B ) PR S LR RISV
Rgf o 18K B % CONREP AL T e 35 %5 e0i2 ik 95 o

CONREP 8 s 9/ - 2 PR ERBE» 2l 2RE3ns T A 281
Tt > AR AT 4 RALT i o T A B AN AR T i P AR
SERENES & L R
() B5A% il

B A TR FRBLISR G ISR BIRRE RS A A G
B A Bl o AAR R WRITRE e 2 R R Rl o
HRLBRAEE SRR RN E R Py e L F AR A R
~BPREFTFMTFAELPLRER G F A EREEIRRE LT L

96
doi:10.6342/NTU202400883



AP BEGIR AL %R T ERAT ARG T T A SRR LG on £
Bjew AL R R g it o R R & L B R L0 R B P A F e
R 180 p ot > 7 RFE AR F 2 RBA 2L HRT 2 VAR AR
g o
(=) #F3

PP 125 28 1605 BT N2 FIRINP G AL AUg T R R A
FHM V2 IR a e ET LR R PR ARG | F AT
B2 TRE AR EREA F F A RIRAAE T RS L T P2 R )
IFRRATREPZIREER > L 8P REREZ S 1611 FRET AX
EIRFET A EE VRPN o AR RS D PR 1611d BER T AR G D
BHOAFE 00 PR E 4D gL AS R o Rk RS AR Y 0 2 AR
Bl Rt 2 AL RREE

A EAEHEFYF  FF T A RRIY S A sk B S DR

~
(ﬁ‘

BHAFERF ARSI I 2RI AR RS BRELFE »
AF 8L Edp T2 ?f)%fl‘%b’ﬂ%-}% R ARSI EBWNREEEFAG AT IeR
ARBF T EGRE DX FTHAFTEAZA LD R B R RT T RN EAE
%%W%°ﬂﬁ%i§%%%§ﬁ%ﬁ’ﬁ@ﬁ%§§&§&@£%$,ﬁﬁﬂ
MY EAFAT o
(2 ) MHC #5484

e S B HMHC 3 & RJZ 8 % BT A B D R AR A8 e AL § IR R
¥ o532 e g FTEE A H R o b 2011 Ed eV E R TR R
( Administrative Office of the Courts ) #7 = e [ 2| F @ ;23004 7t £ 38 £ 17
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262 Admin. Off. Cts., TASK FORCE FOR CRIM. JUST. COLLABORATION ON MENTAL HEALTH ISSUES: FINAL
REPORT, 31-9 (2011).
https://www.courts.ca.gov/documents/Mental Health Task Force Report 042011.pdf

263 Div.  FORENSIC ~ SERV.  BUREAU  INST.&  TRANSNAT’L  SERV.  (BITS),
https://omh.ny.gov/omhweb/forensic/bits/ (last visited Last visited Feb. 15, 2024)

264 D1y, FORENSIC SERV. DIVERSION CTR., https://omh.ny.gov/omhweb/forensic/diversion.htm (last

visited Jan,21, 2024)
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275 Bloom& Buckley, The Oregon Psychiatric Security Review Board: 19782012, supra note 271, at
561.
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277 Id., at 560.

278 Kirkorsky, supra note 274.

279 Joseph D. Bloom& Scott E. Kirkorsky, Arizona’s Insanity Defense, Clark, and the 2007 Legislature,
49 J. AM. ACAD. PSYCHIATRY L. 618, 619 (2021).
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328 Id., 9 106.

329 1d., 9 132.

30 1d., 9134,

31 Id., 9135.

332 Id., at 30-3.

333 U.N. Comm. Rts. Pers. Disabilities, List of issues in relation to the initial report of the United
Kingdom of Great Britain and Northern Ireland, 9 7-10, UN. Doc. CRPD/C/GBR/Q/1 (Apr. 20, 2017).
34 UN. Comm. Rts. Pers. Disabilities, Replies of the United Kingdom of Great Britain and Northern
Ireland to the list of issues, § 49, U.N. Doc. CRPD/C/GBR/Q/1/Add.1 (Jul. 21, 2017).
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37 1d., 4 34.

38 1d.,931,935.

339 Id., 9 44-5.

340 peter Bartlett, The United Nations Convention on the Rights of Persons. with Disabilities and Mental
Health Law, 75 MOD. L. REV. 752,776 (2012).

31 UK. Equal. & Hum. Rts. Comm’n, DISABILITY RIGHTS UK INDEPENDENT MECHANISM- UPDATED
SUBMISSION TO THE UN COMMITTEE ON THE RIGHTS OF PERSONS WITH DISABILITIES IN ADVANCE OF THE
PUBLIC EXAMINATION OF THE UK’S IMPLEMENTATION OF THE UN CRPD 85 (2017).
https://www.equalityhumanrights.com/sites/default/files/202 1/disability-rights-UK-july-2017.pdf
[hereinafter U.K. Equal. & Hum. Rts. Comm’n, DISABILITY RIGHTS UK INDEPENDENT
MECHANISM]

32 Special Comm. Hum. Rts., The Convention on the Rights. of Persons with Disabilities (CRPD):
Implications for psychiatrists and mental health law, ROYAL COLL. OF PSYCHIATRISTS (2016).
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https://www.equalityhumanrights.com/sites/default/files/adult_deaths_in_detention_inquiry report.pdf
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34 1d., 9 106.

355 U.N. Comm. Rts. Pers. Disabilities, List of issues in relation to the initial report of Japan, 9§ 13-14,
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356 U.N. Comm. Rts. Pers. Disabilities, Replies of Japan to the list of issues in relation to its initial report,
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