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Abstract

This study focuses on the application of Article 59 of the Criminal
Code in cases of sexual intercourse by taking advantage of another's
inability to resist (Article 225). The statutory sentencing range for this
offense is theoretically designed to reflect the evaluation of the least and
most serious circumstances. However, in practice, the application of the
leniency clause for this crime occurs at a significantly higher rate
compared to other offenses. This study aims to analyze the legal and
social reasons behind this phenomenon and examine whether the clause is

being misused.

The study draws from all guilty verdicts in cases of sexual
intercourse by taking advantage of another's inability to resist between
2014 and 2023. A stratified sampling based on court distribution was
conducted, resulting in a sample of 227 verdicts. The analysis involved
coding and statistical examination of background facts, crime
characteristics, sentencing considerations, and the application of Article

59.

The findings reveal that most cases involved acquaintances, with the
majority of victims rendered unable to resist due to the influence of
alcohol or drugs. Additionally, while existing literature suggests that the
leniency clause should apply to cases where the defendant’s criminal
conduct is particularly minor or attributable to specific circumstances, the
courts in this offense frequently justified leniency based on the defendant
reaching a settlement or obtaining forgiveness from the victim, rather

than focusing solely on the severity of the offense itself.



Based on these findings, this study proposes amending Article 59 to
include a second paragraph: "This also applies to the defendant who has
made efforts to repair the harm caused to the victim." This amendment
would align with the practical need for mitigating sentences based on
post-crime conduct while addressing concerns about the legitimacy of
using the leniency clause for such purposes. It is hoped that this research
will provide empirical evidence to inform future legislative amendments

and judicial practices.

Keywords: Article 59 of the Criminal Code, Sexual Intercourse by
Exploiting Inability to Resist, Empirical Legal Research
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Bk AP 2 9
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8 KT A FUER 2 R F=C s fie
A ek A FARFAY ORFPE A
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AP EERIEF VAP RO R PR BARIE > BT
R BEFEEAT LI Fed AT A 123 4 19 BF K
BIDA T 5 005> FA AT+ > dgr ocs A grEt A
P R A - TARR AR e T BT A
BT R LR F A AP X RFIREES B B2 AR S A 1Y
BB ot R R FUEZ R FIR R ARSI R A R R
AR A AFIEFES S R AR REE L BRI B -

L1 RS

Y A $37 - = 2 ERF | pvalue
%12 BT A 2l 2 p=.038
%13 AT A Rt 2 e ek 2 R 7] | AL p<.001
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% 16 Vil 220 13 ol 3 p=.118
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#. 18 ¥ % gk Rt 3o dEs ks 2 40 BE | &L p<.001
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FPS g g 19 80 28 127
LN iR~ 7 28 13 48
ke 37 146 42 225
F 18 Kt AR 23 BR JR kg BRI B 4
I
WTAEE R LR e
ez B 3 B3 # Rt
Kt g2, T A FApRE 13 2 L 15
b 2 s
TN N 2 62 1 65
2
o X H 15 57 28 100
£ (Yo hm) 7 27 13 47
B3 37 148 42 227
% 19 B M 2R PR R F5 8 £
Rt 3 ac 3B 2 i 7]
ReE (R FRY OFPRERT PR
ot E) ¥ ¥ At R
B MG RA 7 0 1 4 12
PP % 16 10 64 25 115
AN 10 4 38 15 67
A
AR 1 1 20 4 26
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Fl+ btk A% B #ics $7 (one-way ANOVA) 3% %78 P & e w4t
LRSS THE SN SRR L d A e S Sl BRATE i SR Sy
AP EETEREL > PR R T BRI B LR TR
o Qa2 Bk 47 ¢ o Kruskal-Wallis # 32 %78 N & 2 w28
zorx o BEEOREEEL EL 005 wiZ FHREZEMFFP 5 754
B~ aaok T o~ oice b ‘E‘ﬂi CE T AR ACRREA) 1R B

=S FPoRT AIG
SR oF 155 o A r?"’t”*gé HAE 3 BERE  FHEFH L4
T 420 % 21

EREH B R HFRE

7 20 €7 F]F g2 BE B A 474 &

E0/ RSN I $id & T E AETHF | BFE
% 24 e O ¥ 48 One-way ANOVA S p=.379
4. 25 g Kruskal-Wallis A p<.001
% 27 B MEr42 R | One-way ANOVA + p=.560
%+ 28 Ak R One-way ANOVA S p=.348
% 29 &R One-way ANOVA 3 p=.216
% 30 ok T One-way ANOVA A p=.015
% 32 oK) B Kruskal-Wallis A p<.001
% 34 y S Kruskal-Wallis A p=.002
% 36 Af2f ez | One-way ANOVA 2 p<.001
% 38 P18 R One-way ANOVA 2 p<.001

F 2l PREFEADP LML THE

¥+ =X P IE [ SES AETHY | HEFHE

* 40 BB One-way ANOVA + p=.679

% 41 Fes 2 ae #4E | Kruskal-Wallis A p=.014
AL 20 R T

% 43 Fe*t 3 i #4E | One-way ANOVA 2 p=.002
AR 28 gk
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% 45

3o B = EE

One-way ANOVA S

p=.659

WA R F 252 %3 > 8- #i&(7 Tukey & Dunn ¥ (& #&

Lpufedhit T vt e w3 AL R (£ 22 4

%o 1R
23):

e

1

2 REARIHY G HFLEL T ey

4= BRI K| o R el
% 26 Erga o p<.001
A=i-E A p=.010

%31 HFakok T Mo 2%-g¢ B¥ p=.015
% 33 % RFPAEFE-ZFF L p=.005
A4 E-2F7 2 p=.002

% 35 EITOLE | K- fuds p=.024
OR-F IR p<.001

PR p<.001

4 37 AfER iz BEEAB-Az22hF p<.001
A iR A f 1R % p<.001

Fm fR-K =0 p<.001

AR 2R F-AEEDE p=.006

% 39 B8 R WT A RF-ABE R p<.001
b - A B R p<.001

F PREFHIND T EFLEL R ey

4 = s EERT| HEi
% 42 ert 3 ddE | R E- @ p=.045
AR BT | B o HR p=.004

TP EE F-0 LR p=.003

% 44 Fert 2 o dde | R FA R - (PeRs) p=.014
AR 2 gk MEHR-g (P oRm p=.002
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324 BB 2 sk

REELS T
FHEA ()
T3 e df P F B
e B 283.007 2 141504 975 379
fp 31645.916 218  145.165
ke 31928.923 220

40255 4 BRHAY Lk
>+ Kruskal-Wallis # %4 &

RPN 50
RS 20.6722
pd R 2
bre b F i (e .000
%)

a BT S EH RSP E

02675 A BERI TR TR

75 A BRI R
Sample 1-Sample  # Z i3t F B T DERF
2 AL i T E By 28
M- A -4.844  6.265 - 773 439 1.000
EHe-E X 19.964  4.597 4343 <.001 .000
FFFH-E < 15.120 5.850 2.585 .010 .029

FIEHR A L oA 2 A G 4p E ik E B
S KT ARER FE (FEk) o HFkEL 050
a. Bonferroni & ¢ £% % BRIED LI FHLE -
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% 27 g

FLERAL R ¥ Hp 2 2k

REELS
21 (i) U
T e df = F BEL
w2 .001 4 .000 748 560
KN 044 261 .000
3t 044 265
£ 28 Ak R 2 sk
BE &L
2|9 (F Fita) U
I3 e df ESl F BEl
w2 .000 2 .000 1.061 348
fp .033 199 .000
w3t 033 201
2 29 % F KR 2 sk
RE L
FHR2 ()
T2 e df o F BEl
w2 584.088 2 292.044 1.558 216
KRN 15741.314 84 187.397
ot 16325.402 86
F 30 Ak T Y 2 pkk
RE &L
R ()
T e df ¥ F BE
#w2 B 1695.665 4 423916 2.856 025
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& p 30878.852 208
B3t 32574.516 212

148.456

4031 FEK T s )Y

FEVR

e F A2 ()

Tukey HSD

() Fradz  (J) Aiz TioE L R 9% 1w &

i3 i3 (1-J) TR HF R 2R

B 2% EIE: = 7.024 2.892 112 -.94 14.98
E A 7.754" 2.445 .015 1.03 14.48
< Fnul 7.679 2.816 .053 -.07 15.43
o 5.428 3.252 456 -3.52 14.38

He 2% R 2% -7.024 2.892 112 -14.98 94
E A .730 2.469 .998 -6.06 7.53
<~ Foruk .656 2.837 .999 -7.15 8.46
T -1.596 3.271 .988 -10.60 7.40

E A R 2% -7.754" 2.445 .015 -14.48 -1.03
B 2% -.730 2.469 .998 -7.53 6.06
~Ful -.075 2.380 1.000 -6.62 6.47
y S=a -2.327 2.883 .928 -10.26 5.61

<~ Fouk EIRRE: -1 -7.679 2.816 .053 -15.43 07
He 2% -.656 2.837 999 -8.46 7.15
E A 075 2.380 1.000 -6.47 6.62
31 -2.252 3.203 .956 -11.07 6.56

o 2% -5.428 3.252 456 -14.38 3.52
He 2% 1.596 3.271 .988 -7.40 10.60
EA 2.327 2.883 .928 -5.61 10.26

VoA S R AL S
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<~ F ok 2.252 3.203 .956 -6.56 11.07
* TE LR A 005 K aEF -
F 32 F I 20k
B $ & Kruskal-Wallis # Z4f &

&2t N 101

R TR 15.3252

pd R 3

pHE R F L (Fdk .002

)

a HETSAFR LT E -

% 3B EEHEHANYEZFR IR
7 iR
¥ st ji bl NERE

Sample 1-Sample 2 TR R T E By {22
AP FF-RAH 2.667 8.084 330 741 1.000
i
£F LFF-AF -14.676  9.366 -1.567 A17 .703
EF2EF-277 -40.176 11.956 -3.360 <.001 .005
21
% 7T E-AE -12.009  7.356 -1.633 103 615
FAvE-2A22 -37.509 10.456 -3.587 <.001 .002
FFER-FFA R 25.500 11.476 2.222 .026 158
& FlFe TR A L rik A 2 4 G AP e )

CRTRER FM (FdERE) o BF-KEL 050

a. Bonferroni & ¢ £4 % BRIED LI FHLE -

Fo 34 A B ¥ Hp 2o %k
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B $ & Kruskal-Wallis # 3% &

23 N 257
T bt 'fg‘”‘ il 113.2052
id R 3
pe B F (il 000
2)

A EET A KA E

3o 35 B R N HA k2 S R

BRI R
Sample 1-Sample & T %3 F R e DR E
2 A 2 e B¥l 8
K- -42.324 14.730 -2.873 .004 024
BOR-F -112.735 10.732 -10.505 .000 .000
BR-R Y -118.441 52.604 -2.252 .024 146
WE-F R -70.411 16.203 -4.346  <.001 .000
WA el -76.117 53.987 -1.410 159 951
P St -5.706 53.036 -.108 914 1.000
F e TR A L etk 2 A AR E R B BRK o
© MoTbERF Y (BT o MEF-KEL 050 -
a. Bonferroni &t ¢ 44 3 BRIZEAF T B FLE -
Z 36 B[R H 2 sk
28 A
28 (F B iEgE) sort
I3 e df el F BFEL
Fiez B 164.268 3 54,756  122.733 .000
K 103.505 232 446
o 267.773 235
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* 37 # fi# & ﬂfr’ﬁii&d—ﬂqﬂp P % P (5L f{SS

FEVR
ZgE A (FF i) sort
Tukey HSD
() BfzlHe () B34 THE LR 95% 1% df T R
£ iz (1-J) R HFE R R
BiEBiE  AzR2hF -1.26244" 15616 000 -1.6665  -.8583
* R fE -1.81481°  .09802 000 -2.0685 -1.5612
o -1.49518"  .33864 000 -2.3715  -.6189
AR FFEDE 1.26244" 15616 .000 8583  1.6665
A 1A 7 -55237"  .16647 006  -9831 -.1216
o -.23274 36439 919  -1.1757 7102
AEBAIE FEDE 1.81481"°  .09802 000 15612  2.0685
*x2Mia 55237"  .16647 .006 1216 9831
A= 31964  .34351 789  -5693  1.2086
A3 1B 2 1.49518"  .33864 .000 6189  2.3715
AR 2T 23274 36439 919  -7102  1.1757
* BB fE -31964 34351 789  -1.2086 5693
* ToE LR A 005 KR FE o
% 38 B8 R ¥ o &
BE LT
28 (b FiEE) sort
T3 e df e F BE
ez B 93402 3 31134 65441 .000
o 54.712 115 476
azt 148.115 118

B OTHEAE, FFRTAIRIA A I BRI TAR XA MR BEI SR

ERERET R EE A
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% 39 B8 Rin ¥ gk E {8417

FEVR
ZgE A (ki) sort
Tukey HSD
Tiate £ 95% 2 df % ¥
(1) Rz (J) Fsr £ () HEF HFHE TR R
T A RIE b R -.26964 32352 838 -1.1131 5738
A B~ 18 R -1.81006" 13111 .000 -2.1519 -1.4683
7Sl -1.24780 49739 064  -2.5445 .0489
b R I A R .26964 32352 .838 -.5738 1.1131
A P18 o -1.54042" .32066 000 -2.3764 -.7045
3 1 -.97816 57709 331 -2.4826 5263
ARG T ARG 1.81006" 13111 .000 1.4683 2.1519
bR 1.54042" .32066 .000 .71045 2.3764
T 56226 49553 .669 -.7296 1.8541
T T A R 1.24780 49739 .064 -.0489 2.5445
b R 97816 57709 331 -.5263 2.4826
A B~ 18 R -.56226 49553 669  -1.8541 1296
* ToE LR A 005 kR FE o
F 40 B2 M g 2 ok
RE &L
78R ()
T2 e df ¥a- F Byl
Flez 351.977 4 87.994 578 .679
Bp 39728.640 261 152.217
i At 40080.617 265

24Dt i PR 2 R PRI 2k
¥+ Kruskal-Wallis # %4 &
%3 N

270
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Py _L)J,A#

*ﬁk““v =
pd R
wre i F 1 (i

)

*;m

12.4612
4
.014

FOA2 AT AR 2 R e A 2 R

A HHT AN E R LY

5L EL
TR e

reason ehfie ¥t i
e LSRR I e T HERE
Sample 1-Sample 2 2 e P E BEii Ay
PR ¥-Hpk 2.311 24.049 096 923 1.000
%5«‘1,% - e -3 -12.038 21.784 -.553 581 1.000
Pl F-A70 -36.750 58.728 -626 531 1.000
%5«‘),% LA TR N iR -45.351 22.643 -2.003 .045 452
R FPs Ay 2 # -9.727 13.807 -.704 481 1.000
PR~ A3 -34.439 56.259 -.612 540 1.000
P20 [RER -43.040 15.125 -2.846 .004 .044
RS AT -24.712 55.329 -.447 .655 1.000
YRS 4 E-L SRR -33.314 11.180 -2.980 .003 .029
r Sl BRI X 8.601 55.672 154 877 1.000
& 7 ER 1k A L ek d 2 A wApE s B BEK -
chaobneENE (FEkT) - HEFkES 050 -
a. Bonferroni & © 44t 5 BRIBAE T EFHE -
Fo 43 KT A oy FEs R fl 2 8 BRI 2 ok
Ri&gL
FHEA ()
I3 e df = R F Byl

ez & 2127.394 3 709.131 4.925 .002

B p 38298.103 266  143.978

B 40425.496 269
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