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Acceptability of Endoscopy as a
Means of Collecting Evidence

Fang-Ling Liou’

Abstract

This article intends to discuss the constitutionality and
legality of endoscopic evidence collection under our country’s
current laws. To be more specific, the article first points out the
issues to be discussed through this research in the preface. Then it
analyzes two Japanese judgments that can be used as reference,
and points out that they have two contributions. The first
contribution is to correctly point out that the degree of possible
invasion of the body caused by endoscopic evidence collection is
heterogeneous with that of forced urine collection. The second
contribution is to further point out that the implementation of
endoscopic evidence collection must obtain concerned party’s
“consent to medical behavior” in order to effectively “control
medical risks.” Based on this premise, we will discuss the
constitutionality and legality issues of endoscopic evidence
collection respectively. Finally, it was pointed out in the
conclusion that if “the informed consent of the concerned party

must be obtained” as the major premise, it is possible to interpret

Associate Professor, College of Law Tunghai University; Doctor of Laws,
The University of Tokyo.
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endoscopy evidence collection as a measure consistent with the
constitution; however, even so, at the level of legality, as far as our
country’s interpretation is concerned, if there is no clear provision

in the applicable law, it should still be interpreted as an illegal
prosecutors’ order.

Keywords: Search, Seizure, Physical Examination, Expert

Examination, Inspection, Forced Urine Collection,
Medical Risk, Informed Consent
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