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Sentencing in Cases of Selling
Narcotics — Focusing on the Effect of
TTC Judgement 112-Hsien-Pan-13
(2023)

Yi-Hung Ho"

Abstract

The Narcotics Hazard Prevention Act imposes severe
penalties for drug-trafficking offenses, among which Article 4,
section 1 is particularly stringent, providing that a person who
sells Category one narcotics may be punished by death or life
imprisonment. In TTC Judgement 112-Hsien-Pan-13 of 2023
(hereinafter referred to as “the TTC Judgement”), the Court held
that the aforementioned provision violated the principle of
proportionality in criminal punishment, declared it unconstitutional,
and ordered its invalidation after a prescribed period. The Court
further directed that, prior to the revision of the said provision,
sentences may be reduced in accordance with the reasoning of the
TTC Judgement.

However, the penalty provisions governing the sale of

Category two- and three-narcotics raise similar concerns

Judge at Taiwan Kaohsiung District Court; Ph.D. Student, Department of
Law, National Cheng Kung University.
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regarding inconsistency with the proportionality principle.
Through case collection and analysis, this article finds that, after
the TTC Judgement, certain courts have relied on its reasoning to
reduce sentences in cases involving the sale of Category two- and
three-narcotics according to Article 59 of the Criminal Code.
Nonetheless, divergent views persist in judicial practice, and
further observation remains necessary.

From a comparative-law perspective, the sentencing
guideline for “Supplying or offering to supply a controlled
drug/Possession of a controlled drug with intent to supply it to
another” in England and Wales (hereinafter referred to as “the
Sentencing Guideline”) provides a comprehensive sentencing
framework based on the offender’s role in the trafficking operation
and the level of harm associated with the narcotics involved. This
framework corresponds, in part, with the legislative direction
suggested in the TTC Judgement. It can be a reference for
legislative revisions pursuant to the TTC Judgement. Moreover,
prior to the revision, the Sentencing Guideline may be conducive
to concretize the TTC Judgement’s reasoning, thereby providing
courts with a principled basis for determining whether to reduce
sentences in drug-trafficking cases under the TTC Judgement.

Ultimately, this article contends that although the TTC
Judgement formally addressed only the offense of selling
Category one narcotics, it has, as noted in certain Supreme Court
decisions, substantively influenced determinations regarding the
applicability of Article 59 of the Criminal Code in cases involving



the sale of Category two- and three-narcotics. Therefore it is
essential to refine the sentencing factors—drawing upon the facts
of the case underlying the TTC Judgement and the sentencing
guidelines — to achieve appropriate and equitable sentencing in
drug-trafficking cases.

Keywords: The Principle of Proportionality between Crime and
Punishment, The Sentencing Guideline for Supplying
or Offering to Supply a Controlled Drug/Possession
of a Controlled Drug with Intent to Supply It to
Another in England and Wales, Article 59 of the
Criminal Code
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See Nicola Padfield, Exploring the Success of Sentencing Guidelines, in

SENTENCING GUIDELINES 31, 32 (Andrew Ashworth & Julian V. Roberts

eds., 2013).

See Andrew Ashworth, The Struggle for Supremacy in Sentencing, in

SENTENCING GUIDELINES 15, 15-33 (Andrew Ashworth & Julian V.

Roberts, eds., 2013).
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55 Section 59 (1) of Sentencing Act 2020.

56 (1982) 4 Cr App R (S) 407.

57 Home Office, Psychoactive Substances Act 2016: guidance for researchers,
May 20, 2016, https://www.gov.uk/government/publications/psychoactive-
substances-act-2016-guidance-for-researchers/psychoactive-substances-act-
2016-guidance-for-researchers (last visited: Nov. 3, 2025).

See ANDREW ASHWORTH & RORY KELLY, SENTENCING AND CRIMINAL
JUSTICE 121 (7th ed. 2021).

See Sentencing Council, New Sentencing Guidelines for Drug Offences
Published, Jan. 27, 2021, https://www.sentencingcouncil.org.uk/news/item/
new-sentencing-guidelines-for-drug-offences-published/ (last visited: Nov.
3,2025).
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60 See Sentencing Council, Supplying or offering to supply a controlled drug/

Possession of a controlled drug with intent to supply it to another, Apr. 1,
2021, https://www.sentencingcouncil.org.uk/offences/magistrates-court/item/
supplying-or-offering-to-supply-a-controlled-drug-possession-of-a-controlled-
drug-with-intent-to-supply-it-to-another/ (last visited: Nov. 3, 2025).

61 See Padfield, supra note 52, at 35-36.

62 See ASHWORTH & KELLY, supra note 58, at 121.

63 Boakye [2013] 1 Cr App R (S) 6, at [39].
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