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Rethinking the Crime of Breach of Fiduciary Duty -

From the Perspective of the Group Companies

Student : Jen-Hsien Huang Advisors :  Chih-Chieh Lin
Stacey Lee
Institute of Technology Law

National Chiao Tung University

ABSTRACT

A group of companies, operating as a single entity, is one of the features of modern
commercial age. Within a group'structure, entrepreneur-coordinators, or executive
officers, are authorized to direct the operation of subsidiary companies. They also
have to allocate the resources to persue the largest profit for the group in the market
competition.

Since the executive officers of the group companies shall take the whole group’s
interest into account, in some case, they have to sacrifice one subsidiary company’s
interest to benefit another one. However, according to the Taiwanese security law,
such a conduct may constitute the crime of breach of fiduciary duty, especially when
the Taiwanese courts usually only evaluate executive officers’ judgments from the
sight of a single company instead of from a group scale. This thesis believes that such
an interpretation of the crime of breach of the fiduciary duty simplify the question.
This thesis argues that a reasonable investor should know and expect an executive
officer of group companies to pursue the largest profit of the whole business group.
In returns, those investors enjoy the advantages from the synergy of the group

companies. An executive officer’s allocation of the resources within a group should



not be seen as an illegal conduct unless such an executive officer has a specific
criminal intent which means that he or she makes the allocation for personal interest

purposely.

This thesis advocates that since running a group company is a trend in the
commercial world, the Taiwanese courts should take such new concept into
consideration when interpret and apply the crime of breach of the fiduciary duty , not
only to respond the demands of the market, but also to review whether the

government misuses the state penalty power.
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EEES AN S-S ED b 5 WS S
B HHmamEs L E RSB ROE FER LTRSS A NIRRT D

B R R 2~ 5 B7RT - Fe bz 41 it o

U bz, F 5.
a2 FALATRAZEORB A EFHT O 4 Rrk o T 64-69(1999) -
18 Tigar » # 45338 > F 103 -
19 Sombart, # #5337 » | 228-229 -
20 Werner Sombart % - £33 REF AL A S - £ 0 T 148 (1991) -
12 Tigar » # 44338 > F 103-104 o
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2. B HFIR eh= A

At b RIRL Gk R L ) i A B S RRF ARG
EATAEE G MEGES]c NERFLG ASH AAA LR R
FRYGEZF e g SR - wehh gk (writ) R &R AR YR
FHREFLFIENAT LG NFE SO RSO HEGY L A
®rriE 9 4k (writof convenant) 2 55 &5 = i ¥ Flpt Aok i8 3 T G i
AR AT R - RN B gk Ak gine ks &% LR

FORFARAPR R HW I EI AT AAF R E A EETHE

HE AT Ak o 5 BRI L R0 A R A B B AR

\\

gruaiEESS AE BB k- 2 EN A

—

Q‘,»

s A Me o FE R FE IR
£ (wirtof debt) 0= i 2 & o PR EFBm S NS @ Y
lpj}i’zm1 =\ ,Hﬁ—irzm} '/*”/”Lr“bi\m}l\ e ”‘—3»”1’ i 7 s‘éi?’l i ,ﬁ #E.
4o Bhiges K i TpER-S i R A S D B R kPR

P A a2y BRERAER TEEY 2R84 02 q
FRLRAE R T AT EAT 0 IR A R R4 R AR e AL
b T\IFZZ'& i® 5 rm?zz» v e BN FL B 2 g 0 rid A eh I’}@ f"ﬂi%‘?

f%"ﬁ‘zaﬁlflﬂ'*;}*lfrg7 o FAL N FEFEEI o d Hipz 2

.,:

e [ =T 2 0% Fe(King’s Bench) | &% B8 fa 2 s e dpif 9 ~ 2 3 383

RS T AL R A L PR e E Rjadk o

YRR IR kR U LR I R LR SR L

(indebitatus assumpsit) » & &Z 44k > ¥ - T 5 A ¥ AFTED S ri

g birs T 212
123 See David Ibbetson, Sixteenth Century Contract Law: Slade’s Case in Context, 4(3) OXFORD J.
LEGAL STuD. 295, 306 n.58 (1984).
124 Tigar » # 443138 > F 213 -
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EAHAMGTAE S o RTINS g A g Sl T o
Bf A chi R T SR AR RIR A L AED > P ek
LA TG (oM E (- L FTET > BRI R P P8 T 2

i TREFADET IO RPFAEMNARE R L A {FiE-H2
EFLB A hFERgnEz g TR 2re R rE R A

TE RN QT RECES T e BT angs (implied promise) > F]pt 7

A~

. G gb s syt s 0 s 127 44 N e N -
LZRE LR sm - TR S0 BR27 LR LH A g ko T

Xj’i__ﬁ"’ 9']%

G PRI A S AR R LR H T A A T

+#

4&“?471?\{%?“&3@% ‘E/Z‘/Z‘ij\ﬁé#/j—” °

@i R E Y A 1602 & ehSlade v. Morley % > % - St 4 R R
Wi gig Fchk it o 3R ehE ek st B4 Slade a2 g B2t @
Fboded e o Bt e fg AL Morley > A e HF X P LG £
B o Bk A g 0 Bd Flm M Aok iR kAR 0 A Ak 2
PlasE s R Rt Tas | B @a 2 mbkd it hd %y ¥ o
A TR T 4 RASE R T R Bl X (I B AT
L) ko F PR E AR G0, 20t B A TR g ke 9iad

k- T LR L B AN E A I R FRE GO fEL

125 Black’s Law Dictionary 120 (7th ed. 1999).

126 |hbetson, supra note 123, 296-299.

27 1d. at 297.

128 1d. at 300.

129 |d

130 Slade’s Case. - Sir Edward Coke, Selected Writings of Sir Edward Coke, vol. | [1600], THE

ONLINE LIBRARY OF LIBERTY,

http://oll.libertyfund.org/?option=com_staticxt&staticfile=show.php%3Ftitle=911&chapter=106321

&layout=html&Itemid=27 (last visited Mar. 5, 2011).

B 1d. (“[E]very contract executory importeth in it self an Assumpsit.”’It means “An action to

enforce a contract not under seal; the plaintiff alleges the defendant undertook an obligation that the
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PCE R R B e AR TR e e S 3 TR

~

)4

BE TG E AASLY > F AP AR A G Slade & chthd
FEIEFLGER I AL S M AP PRSI HAT A K

i E o RS TR BE e TG E A

LR e A WH RN A T Y g A A
Fla*a g2 v PEFanilh EIFEEE G F oo e, L e ¥
M 2 GiT L g p’f*ﬁ"*ré\j\mg‘f L R 133,“*,];][7,’, ,\\%?Qm
AFVER s HAEH I I BR oD B R s P2 B ER LS @

FEFERCPFRE TN LHEPRBRIFTMAZBROBE v ITL 4

FTR

KR FIR T B o e Bk B erkin o B

<

MEJHELERARE-F > E- s PPMAETHEE - F1L 0 FA-

B E G -

11::

G RE G e REARN L A A B T

T FE AR AR BRI RS R B R T (4o

law should enforce.”)
132 Sombart » 463237 0 F 39
138 2 o w1170 F 98 -

B b T 9. A AR EAEYERI BT B ENE SETRE RS QALK
TEHEL TR j\ﬂmir”” APRAMAEL G L FHmEFELAR S Z & -
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B Rl ) el A ARAF LY o R F AR Y
TETRFE LI G NOE S AR EEFRETT AR FRE
FEPN ORI F A P EJF PR S AE BT hHoh k2
FoRA ORI Ak E- SV UELARYET S L EZ s g R X
FIRF AR GARFEF LA X AEFLGRGR DI ApEA > T
FRE GG A AMATERPI T E i o 2 i g B 2LP L AR RETH
Lo Fio tdemid o FARI/RARE TR HEFIEDHERF > TAE
NPFEHMIT AU AH O FF A EE Y Z O RARE BB LI
i E_ R F Fee

& ?Eﬁﬁl‘iﬁcﬂ%{’; W?\u/ﬁ" r?f;l’féf" N 7 )“& ‘/]m’rﬂ PRI LI T4
M- AR ELA 5 LPRBERGER ol F R LT R

Mo E R giriam R TR A E i g 538 o KE R

I R T PP £ S R o T SR R
RN EEE L LR IRE S S SE £ O T R Rk

L LR A PSR

,\
o
N\
o
o
E]

Aouwd —ER 2R B
FRMAP LMW g R
(1) @.ﬁfu-ﬁhﬁlﬁ’léj"ﬁ&iﬂ,ﬁ#f#

Al 4 R R oBERPAA PR LR T A L HIFM SR A © % (fraudulent

offences) » ™ 2 & % te0p4 & j° % (mischievous offences) & % » #H ¢ > %ééiﬁ
7 B4 RS G e gl s B (arson) 3 R A - Ba e

135 b} o
136 b} o
137 JAMES FITZJAMES STEPHEN, A HISTORY OF THE CRIMINAL LAW OF ENGLAND VoL. 111, 121(1883).
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RAMAFEFRTRI R 7 A HFEDF AR ( fraudulent
misappropriations of propriety ) ~ i% ¢ % (forgery) ~ £ § ' 4a B j° % (offences
connected with coin) 2 % ¥2 % % #p B j= 3 (offences connected with trade ) % =

Ao PR e B A e B 2 S B A R A g B engg) o 1

GR G I AR R T A 58 LA B 85 Lo

o R - AR AT A nd G ki (possession) H 2R W LT B4~ 18

R ARt N Rt A Far 453E@ 5~ 2 1 (obtaining property

“m\

by false pretences ) % - ™% = 4| . H # 4 &2+ & } § (custody or charge )

, , S A 2 a2y v o o s . 141,
B A2 2 SRR R LR A RIZHE IS Y o é"F}f

—\

1\\

¥ARH S @ F 5322 % (criminal breach of trust) -

138 |d

139 Id.3h 4 #pt o B 452 5 = fBHEA & & D10 #5FE S (fraud)~ 2. (7444 B4 A (property
capable of being misappropriated )~ 4 £ 3. & f& 4+ B~{7 4 (misappropriation in its various
forms) - # ¢ » #3752 & - fEF & 47 % (intentionally and knowingly wrongful
ERIESERF R maea BB S S AP EE L R A
B i waE o~ By S EH B Sk - 1d at 124-128,

9 1d. at 127-28.

“d. at 128. hiE2 chERE AT 0“7 (ownership) - 37 (possession)# } § (custody or

conduct) » @ FARF B~ A > H L

charge) %= 467 I 4 o (B possession £ custody or charge » & & § 42/ 1 i v
4t pEERT 5 A ﬁ#mﬁﬁ,,%‘»z?g,:—%‘fm;vl NEEE A BRA) o Mo s
Ao RIFFE AT AP ST RIS T ARG A GFRIER . TR FE R
ST b o TH ) R AT R e o A b ch 2 B
FH’H @A Gdm A LR oSeeid at123-24, H AR BT MA B AL o X FL @
B MAE BT S K ] A B AL L L
Hpli3md ol f 4 o FAARRE A o FRZ i} A BT REEE AR
F R (B2 22F) B8R G OME A BRZa) 3 AEARNZEDE LG
PEEAPF
2 Id. at 128.
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W% 4 @aE A EHE

1B 3s SRR
4 e B SR A A

CHRTE M B A SO SR .
M G AR BB R A N/ A NE R

HF M AR E FEAR T

LB EM AR

= 21,

B

g B A S B R E R A ke & 2 2B

(i
=

2 % > { R 18 19 & A FTauFit A o ipdt e B erF i 0 B g pRen

HEEZMAMARREFAE X M 5P T T 02 %oy B AR

YL AR A g e FAT AMFARAMTEI A LR AP d
BisB R ERAL B4 e pd o A IR A KA RFREDER D
AR TS AP REA O ZEF DERY o A2 G A KPR F

AR EPPAFEFILZ(IC)E?P -3 ABOERIT A T 2 HEIER

143 See George Wilfred Stumberg, Criminal Appropriation of Movables—a Need for Kegislative
Reform, 19 TEx. L. REV. 117, at 122-23 (1941). "E ¥R F i 4 A2 2 % » ¥ 2 {2 D RiTehpd £
Pl Al e f:ﬁ?ﬁﬁ PROEM » LEEFLAANHTHAMA DR A A2 T
Blde o TR AP B A Je Y 0 X B TR T A 0 U RIS F R AR E S B
BrbR S i  CEp RP (B ) X3 TS LB ke A
e §_% 1648 & & Carver v. Pierce % (82 Eng. Rep. 534 (K.B. 1648) ) » T 2 il 457 > % &_
MR ARG RS o SR 3 5 B T A o e Aok B 4 S TR
@mﬁhiﬁ’?;bﬁﬁw4&%%4’%$é?ﬂ*ﬁ?ﬁ’&ﬁéﬁiﬁéﬁﬁiﬁ
iF 3 priwsE enE §8 o See Michael E. Tigar, The Right of Property and the Law of Theft, 62 TEX. L.
REV. 1443, 1456 (1984).
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AR AE Ry R e & LS R B 0§ bl e

AHFFEFEC ST RGP RAend F AN F4 v
MBI A A RRERE R FRE B R R R fIL R
2 FABRLEERALE - 5] NB T ERB c BdofP L AT B
e he e N FE2FEARRER BT ISR AL ST
ﬁgﬂﬁ,@a%%gpaay,aaﬁaﬁ%ﬁﬁ%wwﬁomﬁdﬁw&
EERM o d B AR 2R ST A MA S FABT RN EEL e
FIF o a3 SR L3 EE BN Tl % (o) 22 Fafaes)
fempdpen o W ts o kel Tl A b F X - GRS A

TPk o MOngma s g 4 &

R RFEY > AR ERE S RSO EE P BARLEE
H g v e bl e RF A AT 22 1= 84 50 p e ek kAl
Foad B AREp e RAFRMARSER FFTL DB AKTIE LR

ey PR OES LB AR EM G £R o

MATRLIA KA E e g > FREE e SE2 ¥ BiBET 4

A R AT 2 - 2 W R F AR FR RS A L
BAYET oA Aok AR B ARE A A RAE P F A DR
PF AR AR - A RESLERFIR ERRARDYEF AL
FRMP DA ATARY B A IR LEEH LA A 2 H kR g 2

7 LA S LA o A MR e - R 2 B L0

144 Sombart » % 4631120 > F 428 -
Y e bexs F 4300

Y h b2, F 428
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| i& F 302 5 ehg B

A pddEmBaT oWz ne Y- BRI T EERFEL A
NUELR A R E S LERNTRREAFEZAARNRILPREALT
Hpe oM BB D FHE A LA L W @R G 81 R

ARPE R R o

o
ok

A 1863 & » ® ®F % %2 (The High Court of Justice, Queen’s Bench
Division ) ;%  James Fitzjames Stephen i{ & & @ 2% &0 & 74 i 2. — > i{ Ei%
BAGY LA GRS FE2ATER G A M Rt hn €8

B R TR R - 4R F B2 EeiRs o R

Lo 4
=R SR 3

x‘\
w \¥:

gt A RIZE RAAIEA > B R BL0E Sed gikehi ko & A
Ay g2 kg 158 e00tds pERTHARYE S 2> ) - i

B

Foid (theft) & R 2 F @33 2o S il p A e 2agal - 2 # 0
FE AR ARAINER A A DD e B A KA T A rF AL (taking) 2 B
4_ (carryingaway) 17 5 o e § > p B R A A P R PEA 0 T2 AT
-~ ABPAAE LB A A A BeA 0T G o p 15616 £ & g g
EEEN S AFEA PP E > S PR AERREA O A RB R
fs fF“.@%%E‘«BE]?\,Hﬂ ¥ > iREH 22 (entrusted) i A 2B A 0 B

RPN G RART 0 R IRB A AR P B hR E T RS R 2 R

147" Stephen, supra note 137, at 151.
148 JAMES FITZJIAMES STEPHEN, A GENERAL VIEW OF THE CRIMINAL LAW OF ENGLAND, 131-32
(1863).
9 Tigar, supra note 143, at 1445.
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5 o 150

bl F 2 2R AL OLE > » kA T B AP A A
FRAR A i ) TR A g henl AR R o Pl ogi g Th
A BA A AT S ﬂ,s'mp *}#q\%; R B fE
do— A B E LW A L HE AP B B LB SR B
ERPFALEHDT RN B Flot > & 1473 £ > 22wk Carriers
mmmﬁﬁﬁﬁﬁﬁ& FHSE U FHERE L - FE AR R
BA2EEE S R R R T R R A0 g0 TR
TR REFEREAARTH T R o e RMABAMRE LY L TURRL L

FEACCBA UM RPF AR AL R P A 0
ARY o FRILAAAT ARYH S R > RRTARATHE R

REPFERT A RFRLETFR R AT RBAPN TP p R

154 . . | g o 2l s — = PR g 2 e )2
oMM R R LR L AERTRAT S R BT RRF S

H\
\um
e
\_

t Carrier’s Case ® 44 B4 /& Rz p AT A @588 T4
20 R rE R R 0 AR g U RN o G AR R AR

AU FF UL 2 o~ Bh Rl i ki TA N RS R o e §

130 RICHARD G. SINGER, JOHN Q. LA FOND, CRIMINAL LAW, 204 (1997).

151 Stephen, supra note 137, at 151.

152 'y, B. Pasch. 13 Edw. 4, f. 9 pl. 5 (Ex. Ch. 1473).
153 Tigar, supra note 143, at 1452.

154 Id

155 1d. at 1453.
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WRATARE T3t GEMA > (2% T RE AL E R R
(]

BT RAEBRT LG M ATIE PR LT R

ETTN

3 ehiF
FH VLR F e gAxw B Carrier’s Case *Tiv kRJZe0ieFl » A Fi 22 I

B 1799 & 5 A N L g o P

% 1799 # éhRexv. Bazeley %™°'% » 422 Bazeley 3 - 8177 » % P Jc
EPAH o rEESP - RI00 BB R (S T MR LG
Foo ke ML GRS KB B RH R J L
FARIHAFEF AT o0 R LRy R T o A E 4 (&
7)) f iﬁ%u B T, AL 100 B es) L o faik g pFaE R 42 i
ERREE S L BT S R BERA Ve R FRA
T 1799 £ - R o R R AR F 0 (clerk) ~ B (servant) & 57 iz

o dﬂz AERA LA A t&xm T4y - w0 ezt (embezzle) 2
H

o BB G TR N BRI AR B 50 - R Ry

N

s v - V= v 162/ b >
gzt R Zom Zﬁtfnrﬂﬂ\’;ﬁ' Rl F 3 5327 5 o e §_o 3Gk 3%

S AN SIE AR A g dm > FRAOFLZRMADEFFRELS S TG
# TG ) Ao Ladhiiygr 141 P erdp P o ok (5 A WE T LG MA > A AL
2d “’L’rr#‘fﬁ GRS P EEL AR G AR AT S

FF ¢ & 1529 # 52 &4 ip 18 R » AW R R PP A A F 5§ #
(purloin) B4 % p4& 17 2 e 2| > 2 (6 LB R L F % 0 eJZFT A G g B A
T3 o as3kHE gaenTdes | eni7 5 - See Stephen, supra note 137, at 151-52.

137 168 Eng. Rep. 517 (Cr. Cas, /res, 1799).

%8 Tigar, supra note 143, at 1454.
159 Id

PO0d.A 2 o 0 2tk Bazeley 2R Rape T d G, K 0 % A g 0B Ly 166 i
FREE § el 4o
161 Stephen, supra note 137, at 153.
182 Tigar, supra note 145, at 1454,
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d 301799 E ERE g hz iz o KRk LA U AR CBRE R
BRIA2ZA GRS BEREBRTAHHETR PR DLARNL V8
1812 # > R.v. Walsh % endi s » %30 1 Rfad W BRI € =02 > = faM B & o0

* g o Walsh %k i FF ok 5 tak2 Walsh Za@ignt - g2~
Plumer #-— % & % 22,200 & 43 et & 2 i E4LE 4k 2 5 » 85 o 16524

24 A AL 3 4SNP4 X (bank note ) e N B R AR T K

|4
A~
T4
Py
&
=
i<

S Ak FI A G 40T X 00 2 4 g 4 Plumer Gt L o166
T ERBRFEBFIEENE - AR ZENFAS G AT L Plumer %
HEH 2 o NEREATHFAME
WE A Plumer EEF X & Tt | GERFE e s FREFRIAGFE2
L 7 s Fod @ikt Tl AN S G2 F X2 E P Lo

168 )u ok, o av4k 2 Walsh o 2248 (7 (3

L
-2
ki e}
bl
=
ﬁm
TS
)q}%:
ahd
>~
)
c
3
@
F*
b

A
LH AR o B 1799 E E R Wk Lp R g g et

e EHROIABFR R P RFLACIR Fs BRRE LR L

163 Stephen, supra note 139, at 154.
164 R. v. Walsh, 4 Taunton 258 (1812).
165 Stephen, supra note 137, 154.

166 Id

BT B g Aot Walsh & 3 3% 4 — ARACHE B R B Ak e B S48 SRR B B
(obtaining of property by false pretences ) o .\t # 5 crpF 2w > FEE TR © Fr2 0 BE AR
FEPAR A HMP R R E BT R AR G Lok - LR (fraud) e ;X B~
7%y efes o T 4P~ (misappropriate) 2. > BIH 7 5 ik R3EE % %‘é,-; > See id. at 160.% & @
ToOR-RERT O XTRCHLEEL > R AR AZZE 0 A FRET > P S
SFASELEEHE RS TBA FE Ak R R T AFE T s e e
HE A EMERMaE R > B2 B4 T2 5T HEE 0 R R AR ol FBd_ | ehi7 5 o
See id.
1%8 ThomAs D'ovLY, EDWARD VAUGHAN WILLIAMS, THE JUSTICES OF THE PEACE AND PARISH
OFFICER VOL. IlI, 435 (1836).
169 Stephen, supra note 139, 154.
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TR B EL SIS LFLA A o2 (b FRAE L LG LY

*
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E e e ’*LPW_%Z'&F'QZ#L’I’ Wg ' Fég} ;}%]7%\ g ‘EJ—F ¥4

SR KR T B Ak raE 2 PR P2 B ehiER B AE o Y

d 3t A éﬂé’:% mk‘g CIREE EIL g ills s =L NN @I@IEIT\ B &
R 0393 420 0 P AAIJEEH A EhiER Ao P MR L
BE 2Bl - A B RamE im0 Ty
APt g 2 2ot 848 A 2 s ¥ I e R s
B2 ¢ LR T A AKRLI NAAZ LB PP IS AL S LR B 0
R g FHRAN AL LRI ME 2 A HE A L w e

oo SR R ERRPEE T AR RBIR BhR S 2

= 44

#= W B %2k James Fitzjames Stephen 7= F 7 /%t 3 R R € B~ 7 5 54
hi iz Kug o FRZERZ G IR FHEP RN FEFL R 2T
TR NP LR ERZRAFEHRITL TR R AT BRI RS

B% 0 FlA (1863 & hF (TP o AR FHE B DK BHE R ARG

r%i%’%r%4£*1ﬂim’U%i>%J~%#mﬁa
PESSHEERE RS PG A AN B A

ZOoORRBUARZARETZPREFTS FREF 2 F L PR

F2is o 173

170 stephen, supra note 137, 155.

1

]

' 1d. at 156-60.

? ld.at 153.

173 Stephen, supra note 148, at 129. ("To steal is unlawfully, and with intent to defraud, by taking,
70

1
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RO RERT T g > A RAREE AP S RE B AL N
FH WA P EHE A2 PR (Lt P4 o Stephen F Fin i 0 MY
FHEF O EBMBEEERFHANE A MANELFRBE G T

A > 3 2EgE % & kT 0E B o iStephen 2 F i o W B g HE AT

——)h

Y T LA BTG R PR I N AL ik R R o 170
pribod E R LB A RIEERZ AT AT ER R AL DA @ A
FAAMAASTA e A B R LR R ART AET E PR R

T R g R R RRT RS E  RJEIRF Gl g R AL

P Stephen ;2 F 7 1863 # #rik ) enig 2R B h PR AR o R F_
B EBL FU22REREAFOLIE - REULBFNBRZRF E7R L

RoF o R A BT L A RA GBS s el i R & TR 95008 kP

—\\

SIRER 00X s EEHAR SR o178
2. % R PRIEIT 4 (Honest Services Fraud) £ 4 8 B

WY AR ] B A P R T o defe BB B2 4] 0 2 H A eh

by embezzlement, by obtaining by false pretences, or in any other manner whatever to appropriate

to the use of any person any property whatever real or personal, in procession, or in action, so as to

deprive any other person of the advantage of any beneficial interest at law, or in equity, which he

may have therein.”)

1% Stephen, supra note 150, at 136.

% 1d. at 129-30.

176 Stephen, supra note 137, at 164.

Y7 Tigar, supra note 143, at 1461.

O Id. b4 R & 1916 i it i # < F5 % % (Larceny Act, 1916, 6 & 7 Geo. 5, ¢. 50 (Eng.). )

F190EF] % 22 Y - FARR T ¥ Up Pl BB € $5° Stephen 2 F & 1863 & & I <5

EFRM AR SRS T nk o F o FRERA D ¢ R SR

$?~%ﬁi%k’@1u$%ﬁ%2iﬁ@ﬁﬁﬁg&iﬁé’w%&i%ﬁ%Tmé%
B EEAFPART AR G &S o & JOEL SAMAHA, CRIMINAL LAw, 371 (9th ed.

2008) (Citing MoDEL PENAL CoDE §223.1, commentary at 129(1980)).
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FlOBARLF I MA RIS FHa ko B BT B D F AN
NV A FRMAGIEE 2R BTN A4 5o ngEERE N B A S0
Flaprpgo A i El GREER LR O FE G EM haE b Lk
H-APTFREIBAZ LR SARMA ATE £l POMATIE o &
Ao BRI AT BN BT A PR EA T X E PR F R R R
AR 2t R GE A A B G At R R R
i pf A e gy o

EFE R E A AP B e BAER S T O sk ik

E R A B AR EM G SRS T At A
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179 see generally Tigar, surra note 143, at 1443-75.
180 Id
181 See Stephen, supra note 148.
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185 See Michael McDonough, Mail Fraud and the Good Faith Defense, 14 ST. JOHN’S LEGAL
COMMENT. 279, 282 (1999).
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187 See Nick Wagoner, Honest-Services Fraud: The Supreme Court Defuses the Government’
Weapon of Mass Discretion, 51 S. TEX. L. REV. 1121, 1129 (2011).

188 18 U.S.C. §1341 (2006). (" Whoever, having devised or intending to devise any scheme or
artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses...
for the purpose of executing such scheme or artifice or attempting so to do, places in any post office
or authorized depository for mail matter, any matter or thing whatever to be sent or delivered by the
Postal Service, ...shall be fined under this title or imprisoned not more than 20 years, or both...” ) 18
U.S.C. §1343 (2006) (“Whoever, having devised or intending to devise any scheme or artifice to
defraud, or for obtaining money or property by means of false or fraudulent pretenses,... transmits or
causes to be transmitted by means of wire, radio, or television communication... shall be fined under

this title or imprisoned not more than 20 years, or both...” )
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190 gkilling v. United States, 130 S.Ct. 2896, 2926(2010).
191 Act of June 8, 1872 ch. 33, §301, 17 Stat. 283, 323. (“That if any person having devised or
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supplied).
192 Durland v. United States, 161 U.S. 306, 313 (1896).
1% Seeid. at 314.
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194 Act of Murch 4, 1909, ch. 321, §215, 35 Stat. 1088, 1130.(“Whoever, having devised or
intending to devise any scheme or artifice to defraud, or for obtaining money or property by means
of false or fraudulent pretenses , representations, or promises...."”)
195 peter J. Henning, Maybe It should just Be Called Federal Fraud: the Changing Nature of the
Mail Fraud Statute, 36 B.C.vL. REV. 435, 447 (1995).
19 skilling, 130 S.Ct. at 2926. See also Joshua A. Kobrin, Note, Betraying Honest Services:
Theories of Trust and Betrayal Applied to the Mail Fraud Statute and §1346, 61 N. Y. U. ANN. SURV.
Awm. L. 779, 789 (2006).
97 See Shushan v. United States, 117 F.2d 110, 115(5th Cir. 1941).
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199 See United States v. Weiss, 752 F.2d 777 (2d Cir.1985) (corporate officer)); United States v. \on
Barta, 635 F.2d 999 (2d Cir. 1980) (securities trader); United States v. Bryza, 522 F.2d 414 (7th Cir.
1975) (purchasing agent).
20 | jsa L. Casey, Twenty-Eight Words: Enforcing Corporate Fiduciary Duties through Criminal
Prosecution of Honest Services Fraud, 35 DEL. J. Corp. L. 1, 52(2010) (citing United States wv.
Turner, 465 F.3d 667, 675 (6th Cir. 2006)).
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203 See United States v. Sun-Diamond Growers of Cal., 138 F.3d 961, 973(D.C. Cir. 1998); United
States v. Frost, 125 F.3d 346, 368(6th Cir. 1997); United States v. Czubinski, 106 F.3d 1069,
1077(1st Cir. 1997).
294 United States v. Bloom, 149 F.3d 649, 654(1998); see also United States v. George, 477 F.2d
508, 512 (7th Cir.1973).
205 Bloom, 149 F.3d, 655 (“Misuse of office (more broadly, misuse of position) for private gain is
the line that separates run of the mill violations of state-law fiduciary duty”).
206 See United States v. Tadros, 310 F.3d 999, 1006 (7th Cir. 2002) ( “The fact that the defendant
failed to elicit more money from the insurance agencies is irrelevant; the government need not prove
that the scheme to defraud was successful to prove a violation of the mail or wire fraud statutes.”)
207 See United States v. Sorich, 523 F.3d 702, 709-10(7th Cir. 2008).
28 United Staes v. Sun-Diamond Growers of California, 138 F.3d 961, 973(C.A.D.C. 1998).
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%80 JANET DINE, THE GOVERNANCE OF CORPORATE GROUPS, 3 (2000).
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LAw, 90-92 (1996).
“2 1d. at 92-93.
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%% Stone ex rel. AmSouth Bancorporation v. Ritter, 911 A.2d 362, 39-70(De. 2006) (The court
stated that “The failure to act in good faith may result in liability because the requirement to act in
good faith ‘is a subsidiary element[,]’ i.e., a condition, ‘of the fundamental duty of loyalty.””
[citation omited]).
%7 See Bayless Manning, The Business Judgment Rule and the Director’s Duty of Attention: Time
for Reality, 39 Bus. LAW. 1477(1984).
% NANCY B. RAPOPORT & BALA G.. DHARAN, ENRON CORPORATE FIASCOS AND THEIR
IMPLICATIONS, 899 (2004).
469 |d
470 See Casey, supra note 200 , 12-13(2010).
o kB o 4RI 4655 F 174 -
“’2 Ritter, 911 A. 2d 370.
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41T «[It crates a] presumption that in making a business decision, the directors of a corporation acted
on an informed basis, in good faith and in the honest belief that the action taken was in the best
interest of the company.” Aronson v. Lewis, Del.Supr., 473 A.2d 805, 812 (1984).

"8 Charles Hansen, The ALI Corporate Governance Project: Of the Duty of Due Care and the
Business Judgment Rule, 41 Bus. LAw. 1237, 1238(1986).
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